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Cbapter I. . 4* 

TSS HM'BLOSyMT OF TEB lK)SEBEr STATE# 

tlX9 oonTentlosal hiatus botw^aa nadlaoTal and nodexn Is tlis bog«j 
whioh obscurautlsa has erooted to paas>er oontenqporary optlnisn* It laads 
to £aoild daduotions bnrad on a zitarrowed view of history^ but maJces iiqpos- 
slbls an ada^oato understanding of Institutional derdlopment. She msanlng 
of ths iBodsm stata cannot ba galnad by the fixing of an arbitrary data, 
and the abscission of all that want befora« Such an analysis is distrassing^ 
for not Barely does it angandar a blatant oertltuda pamisslbla only to 
acclasiasts, but it fomishaa no tool for the appraclation of novalty in 
social organisation* From this initial arror^ there develops a staccato 
methodology which treats events as isolated phenomena^ to be related^ if at 
allf by the introduction of an alien foroe^ a supranatural Zeitgeist^ a 
dirine clothes-line upon which the garments of clyilisation are hang^ each 
by its separate pin* Such a method is static^ uninspiring; it makes of 
histoary a seismograph recording sudden and ineocplicabla eruptions in a 
world already formed* Such a method^ finally, tends to codify social 
relations, to deify established social Instituions* 

There have been forms of political organisation since Adam surrendered 
a rib, to be ruled by sve* Philosophic worthies to the contrary, the 
family is a foim of political grouping, the it may differ in in^ortant 
characteristics ffom the modem state* And since the first family, political 
groupings have grovm increasingly in nua&ber and in precision, in extent and 

1# jenks. State and BTation , 153* The refusal to recogaise inferior groups, 
such as the family, as partaking of the nature of government, arises from 
the use of that species of cabinet philosophising to which nany writers upon 
political subjects are addicted* Judging institutions by a priori standards, 
they may produce a beautiful synthesis, but it is not of this v/orld* 



Digitized by 



Google 



Digitized by 



Google 



in ooiqplezlty« 

With tho barbarian Invasions ^ the ultimate downfall of iiqpdrial Boms 
was assured* She mechanical perfection of the pretorian system had lozig been 
little more than a hollow shelly which was decisively punctured by the pene- 
trating vigor of the northern hordes* Their advent decreed not only the 
dissolution of the a^ire; the resultant admixture of races has been of 
immense political significance* Vheir reputed mqphasis upon individualisa 
suffered in the new envirozunent^ but the confusion they brou^t rmudned for 
centuries* And this social disruption demanded^ and received^ a revision of 
the instruments of social control* At the base of society obsolete institu- 
tions were supplanted by new* Political power became founded upon military 
strength, social cooperation was largely spontaneous, legal restraint was 
disseminated* This last development merits especial attention* 7/hereas the 
Boman law theoretically was applicable thruout the Bspire, the new conditions 
made such a unity iiqpossible* Bach tribe had its own law, crude but coiq^el-- 
ling; and as each tribe settled down within a limited territory its members 
were governed by their own law* IRiere followed a multiplicity of Jurisdictions, 
each administering its own code, none subordinate to another* An inevitable 
conflict of laws arose, which was aggravttM. with the growth of freedom and 
ease of conmnication* 

It was under such circumstances that the feudal system formed* Ihat 
ooBS>lez of institutions was a result of the attempt to secure order out of 
chaos, by erecting a series of definite relationships to permeate society In 
all its phases, to fill up the interstices that a cracked Christendom mig^t 
regain the semblance of that divine oneness that was the ideal of the time* 

She feudal system was based upon land and military prowess* She status 
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6 
of the B%vt was flzod b7 a panaaaant oozmaction with tha land, whila tha 
noblas Tiad on tha flald of battla for social and political aalnanca. iha 
sdiama^ assantlally static, workad rathar wall till li2S)rovamant In maans of 
oonannloation, tha risa of oonaaaroa and industry, danandad another rovislon 
of sooiaty* fiiara was praclpltatad a stmggla batwaan indlTiduals ananclpa- 
tad from tha strlctnras of sarfdon, and the ayaraclons military ohiaftains# 
Tha former wanted freedom, the latter wanted power* To achieye the former, 
the merchants of the towns and the seaports formed associations, such as the 
Hanseatic Leagae, by which thay found strength to combat the noble* He, In 
turn, retaliated with a relentless war upon all institutions aiming to dis- 
avow the political control of the feudal loz4* To destroy the gilds he was 
obliged to remit many of the old feudal dues of the serf; for to secure obedi- 
ence from the common man he found it necessary to doal with him as a man, as 
an IndlTidual* By 1200 scutage had been supplanted by a direct tax,^ v/hich 
was used to raise armies, to administer justice, and to support the lord in 
all his splendor* Only so could he combat the heresy of the gilds, which 
claimed to have a law and an authority of their own, independent of the lord* 

The outooma favored the lord; the leagues disappeared or were overthrov/n, 
and a new form of political control had come to be* *Once more, we are com- 
pelled to recogalsa that, as on the dovmfall of the Roman Bqpire in the fifth 
and sixth centuries, so in the resettlement of western Europe in the tenth 
and eleventh, the military principle was the basis of the State* 17a must 

1* JenJcs, La;;/ and Politics la tha Middle Ages > 93* This is the best short 
treatise I have found on this pbase of the development of the state* v.lien 
dealing with history, JenJIcs does not fall into the errors manifest In his 
boolcs on political science proper* 

2* vor a vivid account of this, from the pen of a modem political heretic, 
sea Kropotlcin»s The State, in Browne, Man or the State? 
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7 
not yet call it "soTerelgnty**, because that Is a moh more coiqplez notion, 
which it took nearly five centnrles of history to produce. But we nay fairly 
call it force 9 or military power , with its essential accoiqpaniments of des- 
potic authority, extreme Jealousy of interference from within or without, and 
its insistence on dealing direetly with each Indlridual under its sway, regard- 
less of Bdnor authorities or associations**''' 

The military principle of rule admitted of no theoretic limits; and, 
once it became recognised as legitimate, success gave it prestige* From being 
the weapon of the arist6eracy against the rebellious freedman, it became the 
sword of ri^teousness to be wielded against those petty nobles who worshipped 
the dead body of feudalism* She awakening masses rejoiced to see the great 
princes extenoinating the smaller, for it meant the removal of an iimaediate 
and now vexatious superior* Tfith the expansion of the power of the great 
landloards went the release of the people from feudal control* As the local 
lords were subjugated by the prince, the manor came to exercise less and less 
actual siq>ervision over^/its serfs* *!I!he serf of the early Hiddle Ages, of 
the eleventh and twelfth centuries * * * is already nearly a peasant* He is 
indeed bound in legal theory to the soil ixpoa ^ioh he was bom* In social 
practice, all that is required of him is that Us family should till its 
quota of servile land, and that the dues to the lord shall not fail from 
absence of labor* Chat duty fulfilled, it is easy and common for members of 
the serf'-class to enter the professions^ * • • to become men practically 
free in the growing industries of the towns* With #veryL.pata3p:ig generation 
the ancient servile conception of the laborer* s status grows more and more 
dim, and the Courts and the practice of society treat him more and more as 
a man strictly bound to certain dues and to certain periodical labor within 

1* jenks. State and Nation, 152-3* 
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his iadustrlal xmit, but In all oth^r respeots free* 



fl 



Ibis •xpansioa of political authority was natxiral la that it was Inhoysnt 
in tho hiorarohioal feudal syston* Giyon the propor stianilus, the centralising 
tendency therein was certain to be enbodied in institutions* But as long as 
Soropean society consisted of snail self-sufficient localities « the needful 
iiqpetus was lacking* It was the Crusades , and the developoiant of conBaerce, 
that exposed the vanity of the old ideal* When cononercial intercourse brutally 
disregarded the feudal inhibit ions , new bonds had to be fashioned for a freshly 
indiriduated society* lOie merchants had formed gilds in plutocratic derision 
of territorial Jurisdictions, but they were defeated by the princes backed by 
a people inoculated with an affection for land, for stability* 

Ihe commercial leagues did not create a lasting form of political organ- 
isation* because they ran counter to a popular sentiment* Vho the people of 
the Kiddie Ages had inherited from Rome a belief in the mystical unity of 
society* and tho conflserce represented economically a differentiation of fanc*- 
tion that would achieve such a solidarity* yet the corresponding political 
structure did not follow. Barriers of race* language* climate* intervened* 
Such differences 'tended to create and perpetuate differences in habits of 
life* and consequently* in ideals* fhe architecture* clothing* and food of 
one section would have to differ in some respects from those of another; and 
indxistries would therefore develop which could siqpply only a purely local 
demand and could not fonction for the whole of Birope* in proportion as 
these local activities determined by geographical conditions became iiqportant, 
they constituted an obstacle to the formation of a world-eiqpire**^ 

1* Belloc* ghe Servile State , 4f-8* 

Z. Forrest* The Development of Western Civili2satlon « 272* 
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n addition there was th* desire for stability* imid the oonfusing 
IxmoTatioas of the tima^ popular eonserratism wanted to eling to something 
faadliar, powerfal^ solid* fhis >sas found in land, and In the rising organ 
of authority that was territorially based* 'Srery action of Mediaeval Society 
* • • was directed towards the establishaent of a State in which aen should 
be eoonoAioally tr9% thru the possession of oapltal and of land**^ Such a 
state the embryonic commercial organ could not become; it was too Tolatile* 
•Boonomle actirities frequently changed their direction very rapidly, while 
the political structure could be readjusted only gradxxally* A change In the 
srqpply or the demand of a given region mi^t cause a conqplete dislocation In 
economic arrangements; but a society mast have an organisation which can live 
thru good times and bad**^ 

fhe aggression of the yrlnce had, therefore, popular support* And this 
support was vouchsafed him beeaisse his cause represented the fifl^t for Indiv- 
idual freedom* Che growth of the prince meant the decay of the manor, the 
abandonment of the outworn social and economic institutions of the Daxk Ages* 
moreover, the federalistic iMvapent was urban in source; while v;hat libera- 
tion the rural population received came as a dispensation from the prince* 

TTlth such encouragement the central authority became expansive, pompous* 
fhe jurist -courtiers of the King, as he now came to be called, famished him 
sanctions on denand* fhey gleaned from Boman Jurisprudence the doctrine of 
liqperlum, that power is itst own Justification* 7;ith this semi -religious 
weapon, the King pursued the process of eliminating less divine rivals, until 
his Jurisdiction extended to the boundaries of nei^boring princes as powerful 

1* Belloc, Ojgi* cit *, 50-1* 
Z. Forrest, 0£* clt *^ 27£* 
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10 
and as traenlent as himself; then a balance of convenience v/as reached, and 
each was left, within his s^ere, to apply the theory of nnity long held as 
the ideal for Bar ope* 

Chls th^ did, largely thra the creation of another legal concept, that 
of domlBitai# Che King v/as the possessor, the o^ner, or large tracts of terri- 
tory, the royal domain* Over these he bad absolute control, as an ordinary 
feudal landlord* His Jurisdiction \va8 an appurtenance of the land, and the 
ri^ts of the residents were entirely subject to his v/ill» From this fact, 
the conception arose that the King v/as primarily not the ruler of a people, 
but the ruler of a definite portion of the earth's surface* He v.as the ruler 
of a country, and hence of its inhabitants. 

Thence it was but a step to the concept of territorial sovereignty, the 
present basis of the state* The mere junotitto of the tv/in ideas of in^eriuH 
and dominium v/as all that \xo.a requisite* •Territorial sovereignty — — the 
view which connects sovoreigity T/ith the possession of a limited portioa of 

the earth's surface v;as distinctly ^n offshoot • • • of feudalism* This 

might hT,v:) teen e.^^ected a priori, for it was feud.li m which for the first 
time linked personal duties, and by consequence personal ri^ts, to the owner- 
ship of land* '2 

By 1600 *the nation-states are fairly founded, their distinctness and 
independence established, but their form of government is still a.sxirvival 
from: the theocratic time* It is borrowed from the fief* IMlers have the 
character of landowners; they consider the state they govern as a landed 
estate v/hich they posess**^ But once in the saddle, and endov/ed with a 

1* Forrest, 0£* jcit*, ^^74-85; Jenfcs, Law and Politics in the Middle A^-es * 

2* Maine, Ancient ^w , 99; v/illou^by, ITature of the State ^ 190* 

3* Seeley, introduction to Political Science , 377; Maine, op ^ cit *. Oh* 4* 
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aeoessitarian sanotion, the I^lng gives fall rein to his passion for power* 
Djnsastic wars extend his territorial Jurisdiotion to the Unit; while the 
eoonomio deyelopments of the tizse gave him a very felioitoua tool for state- 
oakingt Adopting the old idea of unity to the new territorial state^ the 
meroantilists enqployed a policy designed to form a self --dependent sooibj^y 
tuider centralised control*^ Internally^ the state rapidly widened the scope 
of its operation and its interference with the daily life of the Individual^ 
the subject* proceeding on the premise that the state was the property of 
the Kingy the Sovereign became the dispenser of Justice^ the raiser of armies, 
the tax-collector* Other functions were assxoBedt *Soon the theory becane 
established, that, where no positive rival claims could be substantiated, the 
King, as general guardian and administrator of the realm, was entitled to the 

business* So we get such special subjects of royal management as widocis and 

2 

orphans, Jews, luziatlcs, and, 14ter on, the printing-press**. 

Che career of the modeiPn state opened auspiciously* ** • • Conceived, 
not teleologlcally, but in a purely naturalistic fashion as a product of needs 
and interests,* the state could, with soma show of truth, pose as the savior 

1* Forrest, op * cit* ^ 283-5* *7he existence of the national state being Justi- 
fied, the mercantile policy * * * was both wise and necessary* ITor can it be 
said that the national policy was any more selfish than the municipal policy 
had been* It was singly more effective because the sphere to be developed was 
larger and the power available for coercion greater* * • • Che relative economic 
independence of given areas was the foundation for a peaceful coxaminity of 
great states** Ibid*, 284« 

2* Jenics, Law and Politics in the Middle Ages . 91« For further treatment, see 
Oh* 3* GOJBsave the language of the IT.3S* Supreme Court, in re Debs . 158 U* S* 
564$ '^ile it is not the province of the government to Interfere in any mere 
matter of private controversy between individuals * * * yet, whenever the 
wrongs ooiqplalned of are sucti && affect the public at large, and are in respect 
of amtters which by the Constitution are Intrusted to the care of the nation, 
and concerning which the nation owes the duty to all citizens of securing them 
their common rights, then the mere fact that the government has no pecuniary 
interest in the controversy is not sufficient to exclude it from the courts** 

3* Wlndelband, History of -g^hilospphy . 426* 
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Of the people*^ uoreoyer^ it was the oonteB^oravy eabodiment of the Ideal of 
xuilty, and thas seauyed the emotloiial eizpport of laaay* Tet it sast not be 
forgotten that foiroe vas the basis of the state, that obedienoe was to be 
rendered the gOTemaent 0IU.7 in so far as popular liberty vas preserred. Che 
military principle had reoeired authorisation, but its field of operation was 
limited to the purpose for which it arose* 

Bat the scope of its fimotion was by that very fact elastic; there could 
be no precise delimitation of its sphere* Conditions change, and with them 
the need for social control* fhis absence of apron-strings was aggravated by 
the logic of the origin of the state* It bad come into being thni conflict 
with rival political institutions, external and internal* Its Tictorious 
posit ioott was precarious, and deoandeA constant vigilance, ruthless annihila- 
tion of coiqpet iters, and concentration of power # ^Che authority of the 
Church had passed away* fhe State could accept neither the:.positicn of sub- 

ordixiation assigned to it by Aquinas, nor that of co-ordination suggested by 

2 
Dante* it had become the only authority** And this authority *at all times 

was keyed up to the pitch of a great emergency* fhe state was stgpposed to 
be the iJBMdiate expression of the common weal* fhe eoanon weal was identi- 
fied with the security of society and the state* fhe security of the state 
dictated the supreme law**^ 

1* some writers, notably Burgess, atteoqpt to assign the word democratic to 
this element of the situation* ror instance, he says, *by the middle of the 
fifteenth century the actual power of the state had passed * • • to the people^ * 
political Science and Constitutional Law* ^01*1*, 93* Of*, ibid * . 126, 127* 
*Mon became enamored of authority * • * * Under the teaching of the Soman 
legist and the priest, * * * the spirit of free initiative and free agree- 
ment was dying out to make room for the spirit of discipline, organisation, 
and pyraddal authority* fhe rich and the poor alike asked for a savior** 
Kropotkin, 0£* cit*, 27-8* 

2* Forrest, ©£• cit*, 302-3. 

3* Croly, promise of American Life * :i21. 
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Suoh an attribute of tha state fotuid expression in various fields* £he 
duty of paolfloation was at first folfilled by the mercenaries of the King; 
the the Trace of Gk)d v/as supplanted by the Trace of Henry in Cremany, of 
louis in trance* As order caae to prevail this function was aodlfied to that 
of keeping the peace thru the adsinistration of justice* From being Judge 
upon his royal doisain, the %ng became lawgiver for his whole people* As under 
the feudal systei^y ri^ts v/era attached to land^ so now they were derived 
from the Sovereigti of the xiational territorial state* Possessed of the supreme 
power of execution^ his decrees were sancrosanct^ even as v/ere the anciont 
customs* IFhey were expressions of universal reason, and v/ere universally 
applicable for the safety of the state and of society* *ln the hands of the 
lawyers this made the legal ri^ts of a Roman landowner into the natural, and 
hence the legal, rifi^ts of sovereign states Int their international relations; 
* * • it made the Roman law of the third century and the Dnglish common law 
of the seventeenth century respectively stand for enibodied reason In the rival 
juristic traditions of the modem world* *^ 

From oonsidoring the will of the state as the 8TQ>reme law, it was but a 
step, and a logical one, to place the state above the law, for those purposes 
and activities apparently demanded by salus popull, salus rei publicae* Legal 
justification was thus given all extensions of governmeatal surveillance* Che 
theoriciens d*Stat express it thas: *So far as la^v Is in question, the State 
is tho supreme authority, because the n\alcing and administering of law belong 
by their very essence to the State*'^ Tet'^the rule of the Stfile extends no 
fui'ther than that of law, because every rule which has tho pov/er of coiqnilsioa 
rests upon the foundation of law* But law is in its turn linitod, by (a) the 

1* Found, ** juristic Problems of ITational Progress", in 22 American Joximal of 
sociology , 722* 

2* Bluntschli, The Iheory of the State . 305* 
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necessity of the peaoefol oo-*ezi8tenoe of indiTldnals •••(b) the exist enoe 
and developnumt of the aatioa, to whieh the priTate life of indiTiduals is 
subovdiimted so far as the security and welfare of the former deaand«*^ fhis 
superior sanction for acts of the state, always in behalf of indiridoal or 
social liberty, rapidly crystallised* *tn France the idea has always floiur- 
ished that the goTenuMnt • • • possesses, as representing the state, rights 
and powers as against indiTiduals superior to and independent of the osdlnaiy 
law of the Imnd^ • • • the increase, Boreover, in the authority of the central 
goverza&ent has at most periods, • • • appeared to most Frenehmfsn to be ISie 
meaas of reooTing erils which oppressed the mass of the people^*^ similarly, 
in ttigland, * there was a notion Tory prevalent in the Cabinet of JBlisokbeth • 
• • that beside the common prerogatives of the English Crown, which were ad- 
mitted to have legal bouzids, there was a kind of paramount sovereignty, whitfh 
they denominated her "absolute power**, ineident, as they pretended, to the 
abstract nature of scverei^ity, and arising out of its primary office of 
preserving the State from destractioa«*^ 

^ith the int*tf*iM*atlon of social relationships, and with the adoption 
of the mercantilist policy, the state was formed to contravene the principle 
of law hitherto prevailing* The expanding state could not be restricted to 
the function of formulating and expressing pre-existent rules; new regulations 
must be promulgated^ Che modezm state, established for the needs of thettime, 
had been gathering unto itself manifold functions, and the performance of 

1^ Blunt schli, 0£« oit^, 305^ 

2« Dicey, Introduction to the Law of the Const itution> 262« 

3^ Ballam, quoted in Moore, Act of State in Bigliaih Law , 5« Che language of 
Fleming, 0«B., in Bates* Case, 1606 ( 2 State Trials, 371) is of like tenor* 
*Che King's power is two-fold -— ordinary and absolute* His ordinary power 
is for the profit of particular subjects, • • • it is exercised in ordinary 
courts* Che absolute power • • • is applied for the general benefit of the 
people, and is salus populi«* Moore, 0£. elt^, 9^ 
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those Toqtilred novel expressions of the goveralgn will* political aathority, 
arising as a preserTatiTS force, had becoise a directiye force, and vas tending 
rapidly to beooae a self -centered force* Lav had beeoae the expression of the 
ri^t of the state to be^ 

fhis apotheosis of the state neaat a closer approxisation of the inter- 
ests of the indiTidaal and society* lOiis was, indeeA, the original justifi- 
cation of the state, that it alone coald serre satisfactorily the desires of 
the indiTidaal* And the state had, after a fashion, so serred him*^ Bat by 
Tirtne of the process of its establishaent and its oontinned existence, cen- 
tralisation had been hypostastised* fhe nature of the nnity wished for was 
Bisconceiyed, or, rather, the unity erected for one purpose insensibly was 
conTerted to other ends* Che integration of the state bs^d been achieved by 
cherishing in the hearts of the aasses this feeling of solidarity, and tiie 
saae aethod was «q>loyed to farther centralisation of power* 

One result was the decadence of local institutions of political admin- 
istration and authoritative prestige* *The village * • • is older than the 
State, and long renained outside its influence* * * * Bat the State could 
not afford to allow this gentile organisation to aaintain an independent 
existence* fhe state * * • perpetuates and extends itself by undertaldng 
new functions* it finds these fuoctions fulfilled, to a greater or less 
extent, by nonrpolitical bodies, the Village, the Hundred, the Shire* It 
has practically, the choice of two aethods* It nay seize upon and appror 
• priate the gentile units; or it nay create new units of its o\vn** in either 
case^ local autonoay is gone* *fhe State, by its Very essence, cannot 

1* Forrest, 0£* cit *. 284-5* 

2* Jenlcs, Law and Politics in the Middle Ages . 163-7* Bigland was the only 
state able successfully to absorb these natural units; France tried to sub- 
stitute proprietary, and *emany nilitary adnini strati on, but both failed, 
the fomer becoming a centralised but feudatory state, while the ll^tter^^T^ 
degenerated into local var-omits* Digitized by \^OUyiL 
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tolerate free federation; becaase the latter represents the nl^tmaro of the 
legist^ i^the state within the State"* • # • The State only deals v/ith subjects* 
The State alone • • • arrogates to itself the rig^t of beiog the connecting 
link between men* Consequently the State mast perforce annihilate cities 
based on <irect union between citizens***^ And the state ivas Tictorious, not 
solely because of the exercise of brute force, still less becaise of logical 
necessity, but also becanse remants of expediency clung to the state* *The 
tritOQh of nonarohy represents the fiorst introduction of approsixnately coifr- 
pleta unity and order, by the effective subordination of all other authority 
in the state to the authority of the noziarch# • • # As the slow process of 
ciTllisation goes on, the need of acre perfect order is felt, and the con^leter 
repression of the anarchical resistance of powerful indiriduals or groups 
has consequently more and more the support of public opinion* The sentiment 
of national unity grows # • • # Anything that tends to keep up the inq;>erium 
in iiqperio v/ithin the nation is viewed v/ith aversion and distrust by this 
patriotic sentiisent**^ The state, from being an instrumsnt of expediency, 
had become an institution with a life of its own, and drew to itself an 
enotioml loyalty from its subjects # 

1# KropotUn, 0£* cit #. 31-2« A central supreme power which can adjudicate 
disputes over ri^ts within localities 'with absolute decisiveness is assumed 
as essential in the generally accepted theory of the modem state* it is, 
indeed, in^lied in the very definition of a political community commonly 
recAived«t Sidgwicfc, Development of European Polity ^ 324, 

2« SidgwiOk, 0£# cit #, 325» ^TaUce any hi^ly civilised state, • # • you 
can scarcely perceive any relation or affinity between its organisatiOKi and 
that of the families ooiqposiDg it* in modem l^lazui or France • • • the 
family has ceased to have any political iiqportanoe* So much is this the case 
that those who, in the seventeenth century, speculated upon the origin of 
states often show themselves unaware even that in their origin • • • stdt es 
were connected with families* The very tradition of the connection has been 
lost** Seeley, op * cit *^ 54* Coiapare the dogaatic dicta of JenkS; «IT0 
flallacy has more confused the study of social history than the sentimental 
doctrine that the state is an **enlarged fiamily^l* State and Nation ^ 153* 

3* wallas, Homan Mature in Politics , acutely analyses this phenomenon* 
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Tet there raoalned aa IzidiTldxiallstic presupposition In all political 
thlsklng* Vhe stiiml-as to state-fomation bad been IndiyidTmlistio; and^ 
no* tbat the state was stable, opportiinlty was afforded to ezaaine its 
aohievasMnts for the indlTidnal* She philosophers of the state i^ere able 
so to orientate all of the aocinied fonotions of the state that they appeared 
as beneficial to personal freedom* fhe presrsqption was in their faTor# Ihe 
social contaact was an established dootrine# Meroantilisa had been hailed 
as the panacea for the poverty of the people* The King was a benerolent 
despot # conspicooixs among the accoxqplishaents of the state had been the 
obliteration of the intermediate groiapa which had come to hsoKper indiTidnal 
initiative* So ran the royal apology* 

Bat this very breakAown of local orgsasoof social control had brou^t 
into greater prominence the IndiTidoal; and his self-reliance was Increased 
by happeningB in other fields than the political* Ihe Industrial Hevolution, 
the voyages of discovery with the consequent inflation of currency, the 
Reformation, all tended to hei^ten individuality* «She very success of the 
State had swept away all that bound the individual save the State itself** 
Such a development of the consciousness of the worth of the individual mast 
sooner or later conflict with the supresuicy of the state* fhe change In the 
motivation of social activity firom thhotwhole*t(»o the particular, v/hich 
be^ua with fhe rebirth of commerce centuries before, forced, in a time of 
social maturity, a revolt against orgsmised tfoeveion* *Ihe individual was 
seen to be inqportant to himself; no longer as mere material for political 
organisation* * * * All institutions came to be regarded as the products of 
the activities of individuals, having no value save as they served individual 
ends, that is, contributed to individual happiness**^ 



1* Forrest, 0£. odt*, 310* 

Google 



2* Jbid*, 313; 7/indelband, 0£* clt*, 501* 
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Vhis oritloal noyement culalziated In the Frend^ ReTolntloA* In essenoe 



an unbalaaoed reaotloA against the oligarchic exertfise of extreae authority 
in economic and political natters to the detriinant of free initiative, it 
attQBq;)ted to emancipate the individual from the strictures of institutions. 
Che people in their subliminal consciousness felt that the state l&d exceeded 
its power of attorney, that it had perverted its conditioned power, that it 
had become a mammoth Franlcenstein, an end-in-itself* The natural rights of 
man were asserted against the arbitrary anl artificial social structure* Vhe 
social coiq;)act was revived and revised. Vhe people were to rule, for only 
than could the h^piness of the individual be attained. 

Tet this movement was the reverse of particularism. The preachments of 
Bousseau have keen generally misitnder stood. His perfect individual was not 
an isolated belzig, but a social animal surrounded by institutions thru which 
he oould functiom for the good of himself and of society. For Bousseau, *th0 
whole social value was in the individual* f, and revolt was necessary only 
because existing institutions had become overgrov/n, until they emasculated the 
izidividual, and thus distorted civilisation. Bousseau* s individualism * could 
not have been given the statement it received had not the individual come 
into such organic relations with society thru previous development* that he 
was *an epitome of society as it then exist ed** 

This rou^ identity bet\7eon the Interests of the individual and society 

1. .The outbreak received its first escpresslom in Sa^^land, bocause there the 
industrial ?.evolutlon started, because the reflex influence jof individuated 
colonies was there greatest, and because it had gained groater social stabil- 
ity than v/ as the case on the continent.. The position of Locke* is here note- 
worthy. See for this whole movement, Forrest, op # cit .^ 309-17. 

2. Forrest, o jg . cit., 315.. 
3# Ibid .. 313. 
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was at the tline fomilatee in the dootrine of popular sovereignty. She general 
will, as ttpressed by the supreme organ of goyeraaent, would, from the premise, 
institutionalise the desires of the individual citizens. She satisfaction of 
the iiq^lses of aen were to be secured thru political action* 

Founded on such an hypotheais, the authority and the suprenacy of the 
state reaalned untouched* Indeed, the staters action was shrouded in a 
fresh BSBQttle of absolutisa* fo disobey the state was still a heresy, as Ail- 
itating against the dictates of the individual reason and will, fihus there 
is no discontinuity in the recent furtl»r incursions of the government in 
the field of social ccmtrol. *lhe collectivistic iBoveaent of the ziineteenth 
century, the seeds of which are in Rouaseau^s individualism, has been based 
entirely xq^on the otaoome of the previous development** *]7ow the individual 
had come to realise that all the values of society were focused in him • • • 

3 

and accordingly he set about appropriating the world about him** And whether 
he should do this thru a policy of laissez-faire or thru state regimentation, 
depended xqpon principles and social flaets extrinsic to the political mech- 
anism* Both were normal methods to procure a common end* And in any case, 
the state remained the supreme and exclusive agency possessed of coercive 
power* 

Starting with the conception that order was the prerequisite of indiv- 
idual progress, the state has become, thru the logic of the situation and of 

1* *lii ixistitution depends on the will or consent of the coflommity for its 
existence, but yet has a lasting independent life of its own* It is cabbie 
of growth aM eoLpansion; if national, it may perhaps acquire such a separate 
power cf its own, that law, that even force, cannot easily overthrow it** 
^oolsey, political Science , vol*2., 350* Such an institution the state has 
become, and Bousseauism, Banthamismt, state socialism are allied in their 
C0BBaK>n assmqption of the axiom of the general will* 

2* Forrest, 0£. cit *. 316, 319-20* 

3* Ibid *. 318* 
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Its aatttre, a rapreme^ imlfied aoolal organlBaticm^ possessed of absolute 
soTsrelgaty orer its owa territory and oltlzens* It has erashed all asdi- 
atlag instltations as atagonistlo to this persistent denand for uxilty and 
lo^loal oonslstenoy* It has tmder taken fnnotloas of oontrol that fozmerly 
were the property of Mher soolal agencies ^ nntll to-day there Is no phase 
of life to whldh It cannot extend Its pover# It has broadened Its basis to 
Include the aass of people directly In its fraaevrork* Its penetrability 
has ]bieen Intensified till no citizen Is ezeiipt from political obligation* 
Chere exists no rl|^t to ignore the state* fhe state has becone an Insti- 
tntlont the greatest in the world, and it requires and in large part re- 
ceires the imthlxiklng loyalty of its sabjects* this patrlotlsa is not 
fonnded on a reasoned belief that the state still perfoxms the nacessary 
fonotlons for which It arose, bat is an habituated enotloa exalting the 
wtate aboTc the processes of the iadlTldual mind* Che traditional effeot- 
iTcaess of the state--orgSA has established aa effectlTe tradition xmder 
wMch Indolent hoxaage is nonchalantly rendered* Obedience is a natter of 
torpid faith* 
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Chapter II* 21 

fHE OBXHODOZ fHBOBT OF !I!H£ STATE 

Vaoesslty is the efflolaat oanse of the state* *Che aodern state is 
focmded by hnaaa means oa hmaa nature* Che state is aa orgaalsation of 
oammm life foraeA and administered by men^ and for hnmaa ends** 3. tjihe 
need for the state does not arise ont of the Institution of property ^ or 
oat of CapltallsAy or ont of the olass-stmggle; It arises becaase oertaln 

2 

jobs vant doings and It Is the orgsnlsatlon best suited to do them** But 
snoli an hlstorloal explanation of the origin of the state is no Jnstlfioa-* 
tlon of the rl^^t of the state to be to-day* Shanks to ooaplez institutional 
ohangesy the two quest lons^ ^Thy uas the state? and, Vibj is the state? do not 
admit of an Identloal answer* Che menifold actlTltles of the modem state 
oannot be justified in a spirit of opaque traditionalism* Che state may 
remain aa Instrument for some soeial Ideal^ but It does not follov that the 
attributes and the powers given the itate remain efficacious in the process 
of achierement* Che mechanism of the political Institution must be subjected 
to a pra^natio test* it is with this orientation that an ajlalysia of the 
conoept of the state must be made, that there may be discoTored the logical 
and homan capabilities of the modem state aa a llTlng institution* 

I* Sorer eignty* 
^Historically^ all modem political philosojEfthy is based on the discoT- 
ery of soTereignty made in the sixteenth and seventeenth centuries* Chls 
would probably be admitted even by those who in recent years haye held that 
the rery idea of soTerelgnty is incoaqpatible with conditions existing in a 

1* Bluntschll, 0£* clt *. 57* Cf* Forrest ^ 0£* cit *. Chs*49 5* 

2* Cole^ Labour in the Commonwealth s 165* Cole^ of course, reaches very 
different coneluslons from those of Bluntschli* See Laskl, Authority in 
the ifcdem State , Ch*l* 
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modem ooqposlte state* For aost theorists who take a posltioa less extrene, 
the ooneeptloa of sorereigAty set forth In stibstaiice by Bodln and lobbes 
Tinderlles the whole theory of the state and is postulated by it«* 

She theory was, as has been shown, a product of the coafluenoe of Bonan 
and feudal ideas* Che Boaaa legal theory of irqperiua, public power, was 
liidced by the aadiaeral legists with the feudal idea of doainiun, that power 
want with land as a property rigxt. By a natural process, and under the 
iq;)fulsion of erents, this attribute of sorereigaty oaae to be the exclusive 
possession of the King* Bodin transferred this characteristic of the royal 
person to the political institution* For hin, Borereignty was *the absolute 
and perpetual pov/er in the state** fhe concept henceforward was an iniai- 
table weapon for the extension of the King's rule* *ln the seventeenth and 
eil^teenth centuries, sorer eignty means a ri^t to command placed tn the 
King's bands* It is a right of the same kind as the rig^t of property* Vhe 
King exerts it Just as he exerts his patrimonial rl^iits* Sovcrci^ty is a 
property; but it is so unified that it cannot either be dlwided or alienated* 
LUce every other proprietary ri^t, it is, with the exception of certain 
restrictions derived from the xiatore of things, an absolute ri^t*'^ The 
popular uprisings of this period did not chaiige the concept, nor its positioa 

as an inherent attribute of the state* 'All that was aacessary was to sub-* 

4 
stitute the nation for the king*' The state's prerogative remained* 

1* Mcilwain, High Court of Parliament s 373* 

2* Duguit, Law in the Modem State , 9* For complete and brilliant treatment, 
see Ch*l of this book; also, aierke. Political Theories of the Middle Age * 

a* magait, 0£* cit*, 10* 

4* Ibid *, 11* In France, 'it was fortunately discovered that by a sinqple 
verbal change the monarchical theory * • * could be easily reconciled with 
the teaching of the philosophers and the principles of the .American Consti- 
tution*' Ibid *, 11* in :E2iglaxid, 'the parlementarians in opposing the Divine 
Bi^t tt Kings * * * had to eiqploy the theory of the Divine Rig^t of Legis- 
latures, parliamentary Omnipotence*' Mcilwain, op* cit*, 350* C^r^r^r^]^ 
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In a& analysis of the concept of soTorelgrxty, two things oast be 
bered; the process bj' which the aodem state case Into being, and the pater- 
nity of the Idea of 80Terelgaty# There Is, on the part of aost political 
svlentlsts, a tendency to apotheoslse nnlty^^ a bias of Imense potency and 
of dlrerse origin* It Is sufficient here to note that the prejudice was 
greatly stlinalated by the aggressive and absorptlye policy adopted by the 
Mbryonlo state of the late Middle Ages# To this idea, in Itself absolutls- 

tlc, there sast be added the idea of soprenacy by Inherent right, an idea 

2 
attached frGB the start to the concept soYerelgnty* Barely Is there klcIi 

atteaqpt to rationalise these principles of unity and supresiacy of rights 

Th^y are ordinarily postulates unquestioned*^ 

Bearing in mind these assunqptions, we nay attei9$ an analysis of soys*- 

^^^WiJ^^ Gamer giyes it five characteristics* It is peraanent, all- 

5 
cooprehenslYe, eousluslYe, absolute, inalienable, and hence, IzidlYlslble* 

1* «39ie inner ground of the origin of the stafce Is the fact that an aggregate 
of persons haYO a conscious feeling of its unity, and glYos expression to 
this unity by organising it self* t jellinek. Die Lehre Yon den StaateaYerbind- 
ungen, 257* vThls essential psychological elenent of unity nnist first exist 
subject lYoly * * * and then become object ive in laws and institutions** 
Wlllou^by, 0£* clt *> 119* *I have considered the unity of the state as 
depending solely on the fact that its zaembers obey a consBon government* And 
I do not think that any other bond is essentially iix^lled In the definition 
of a state*» sidgwlck. Elements of Politics , 213* Cf* Laskl, Problem of 
SoYereifflty , 1-7, 67* 

2* Cramer, Introduction to Political Science, 256, 80* ^l!he one oazk which 
fundamentally distingaishes the state from all other human associations is 
supremacy of will and action — the sxcpreme power to coomand and enforce 
obedience •• Ibid * , 238* Cf* Holland, Jurispradence , 77; 'Jillougjiby, 0£* clt*, 
195; Bluntschll, 0£* clt*, 463; Burgess, o£* oit., vol*l*, 67* 

3* l!he following is typical: 'In reality the summit of real unity Is reached 
in the Independent political state* * * * The state, then, may be taken for 
the supreme society* * * * She state then is the ultlneite creator, gaardlan, 
and goarantee of all ri^t in this world*' '.yallace. Lectures and Essays > 262* 

4* sugult would call this 'the merest dialectic without relation to reality* 
Op* clt*, 25* 

5* Gamer, 0£* clt*, 248-56; of*. Burgess, 0£* £it.*, yo1*1*, 52-3* 

Digitized by V:iOOQIC 



♦ » » 



Digitized by 



Google 



24 
AH elaboration of these attrilmtes should serve to bring into viev/ some of 
the logical iiqplications inrolved in the ooncept* 

Sovereignty is pamanent » IPhis necessarily follows from the postulate 
that sovereignty is an inevitable characteristio of the state # Havin;^ in- 
clnded in the lAtter institution the idea of sovereignty^ so long as there 
is an organised political society^ there mist be sovereigity. Vhns sove- 
reignty is asrperraGinent as the state itself*^ :?here the state goes, there 
goes this power of receivizig obedience* Ansting has formulated this meta- 
physical relation in a concrete example* *In case a given society be torn 
by intestine war, and in case the conflictong parties be nearly balanced, 
the given society is in one of two positions* If the buUc of each of the 
parties be in a habit of obedience to its head, the given society is broken 
into two or more societies, which, perhaps, may be styled independent politi- 
cal societies** (I«e*, two states each possessed of sovereignty*) *lf the 

bullc of each of the parties be not in that habit of obedience, the given 

Z 
society is sing)ly or absolutely in a state of natore or anarchy** 

govereifipity is all-oonprehensive * As an attribute of the state, sove- 
reignty continuously tries to exert itself over m(upe and more elements of 
human life* 7e live in a state context; the man without a country is an 
anomaly unrecognised by the severely authority* As the receptacle for the 
general will the state has no logical bounds* *lt8 orgaaisation embraces 
all persons, natural or legal, and all associations of persons**^ *A man's 
life • * * is in the main filled by his station in that system of wholes 

1* *Haman natore has two sides to it, — - the one universal, the other 
particular; the one the state, the other the individual* * * * Ihey cannot 
divest themselves of either** Burgess, 0£* cit*, vol*l*, 52* 

2* Brown, Austixxian Theory of Law , 99-100* 
3. g^a«ss^.^^^f,£.vol*l*, 52* 
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whloh the state is«*l «33ie individual is 6xq;)posed to sea in it the form of 
life, and nore than that, the partionlar form of sentiment and volition, 
^idh his nation has so tBx woziced out for itself, and in v9hioh he, the 
private psrson, finds the substance of his own mind, and what unites him 
with others. It includes, of course, the ethical tradition of the society, 
with the observances and institutions in which it is embodied and preserved; 
and more especially it is identified with the general will as expressed in 
the iBn and the political constitution. She state, in short, is the ark in 
which the whole treasure of the individual ttitisen's head and Heart is pre*- 
served and guarded within a world which may be disorderly and hostile**^ 
tfhe task of the State is, therefore, ideally illimitable and infinite. *3 

Sovereimty is eocclusive . This is also a logical deduction from the 
twin postulates of unity and supremacy of right. Sovereignty qua sovereignty 
possesses *that quality in vlrtuaoof which there can be but one sxgpreme 
power in the state, entitled to the obedience of the inhabitants. To hold 
otherv;ise would be to deny the principle of the unity and organic nature of 
the state, and to recognise the possibility of an izzs)erium in i^perio.*^ 
apolitical science and public law do not recognise thee existence of an 
iiaperlum in iiqperio. ... There cannot be two organisations of the state 
for the same population and within the same territory** *Ihe will of the 
people expressed otherwise than thru legally constituted channels is not 

1. Bradley, *uy station and Its ITuties*, in Bthical Studies > 157. 

2. fiosanquet, ^patriotism in the Perfect State*, in The international Crisis ^ 
133-4. 

3. 7on Stein, Lehrbudh der Pinans yissenschaft > 6. In all fairness, it must 
be said that practical limits are recognised. Cf. Bluntschli, op . oit .« 56, 
305-6. Bat the state invariably tries to expand; and these ^imi tat ions do 
not affect the logic of the theory; and the theory prides Itself as logical. 



4. Gamer, 0£. £it., 248. 

5. Burgess, op » clt ., vol.1., 52. 
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sorerelgn aay au^re than the tuioffloial oplniona of the aanbers of a legi8la<- 
tire body are latw* The sovereignty of the people has a aeaalng and is *nti*- 
tied to legal recognltloa only when it is the soyereignty of the people in 
their legislative or constituent asso&bl&es** The historical origin of 
this attribute has alJready been stated* 

SOYereignty is absolute* This is the quality \^ich Austin stresses* 
It is the quality of ooxqcmlsion; for him, as for Banthaa before him, all 
law is expressed as a comnand* 'Every positive law • • • is set, directly 
or oircuitously, by a sovereign person or body, to a member or members of 
the independent political society wherein that person or body is sovereign 
or supreme* it follows that the power of a monarch • • • is incapable of 
legal limitation** 'Power cannot be sovereign if it be limited*'^ It was 
from this premise that the lawyers developed in fiigland the doctrine of 
Matter of ^tate,^ while in France the state, i.e*, its officers, can still 
plead act de gouvemement for exceeding legal authority* From being in 
origin the highest practicable instmment for the determination of rights 
between individuals, the state has assumed leg^l Irresponsibility* The idea 
is not foreign to us; in 1695 we find Secretary of State Olney saying, 'To-* 
day the United States is piactically sovereign * * * and its fiat is law 
upon the subjects to which it confines its interposition*'^ The American 

1* Sarmer, 0£* oit*, 245* 

2* Brown, Austiniaa Theory of Law , 155* 

3* Bmrgess. op * cit*, vol*l*, 53* 

4* Moore, a£* cit*, in extenso* 

5* Ibid* . 97; cf* Dicey' s famous chapter on Droit Administratif in France, 
in his Law of the Const Itution * 

6* Letter to Ambassador Bayard, in Henderson, American Diplomatic r^uestions , 
427. 
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theorists are outspoken In its favor* It is, indeed, a logical conclusion 
from the assnD^tions entertained* * Irresponsibility to htman Judges is 
claimed f or tth# higliest authority in the State, not beoaiBe it is specially 

2 

dlYine, bat singly beoamae it is the hig^iest** ***Obey the authority which 
has power over you" • • • is a categorical imperatiTe**^ 

sovereignty is inalienable # Kie state caonot conceivably barter away 
its essence, for then it is, by definition, no longer a state. Boreover, 
to alienate its sovereignty v/ould be subversive of the teleological prin-* 
ciples for which the state exists* Manifest destin;^,, requires possession 
of this absolute attribute* Finally, the surrender of supreae power to 
another. If possible, would do no acre than to recreate, or rather, to 
transfoxv, the state; for instantaneously another supreme organ v/ould be 
established, and would then be the state* ^Anarchy is a pamEuient ir:^8- 
sibility.t* 

The apparent diffusion of power in the state is easily explained* fo 
the theorist it is not inconsistent with the doctrine of sovereigQjty that 
local groups exercise political power* *A11 authority is, of course, exer- 
cised by permission of the state; e#g*, of a father over his rcanily; but it 
is better here to soe only a relation of private life sanctioned by the 
sovereifm, not a delegation of the sovereign pov/er*»^ »5!here is a division 
by the sovereign itself of govenmontal powers and a distribution of them 
aiiiong sets of organs, but no division of the v;lll itself* iPo say other^/ise 

1* Burgess, 0£* clt*, vol*l*, 52-7; V/illougtiby, 0£. jcit*, 192-3. 
2* Blxmtschli, 0£* cit*, 272* 
3* Kant, philosophy of Law ^ 256* 
4* Burgess, op * £it*, vol.1*, 52. 
5* Holland, op. . cit *. 77* 
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is aa abuse of the term "soveroi^.iitjr'S Juristically it is just as logical 
to say tbat a municipal corporation or a religious society is sovereisn 
within the sphere assigned to it by law** Thus once a^jain, tho dictates 

of lojio demand unity • •Sovereignty, as thus axpresiiing the supreme will, 

2 

is necessarily a unity and indivisible** 

II* State and Society* 
Sovereignty is therefore that attribute of tho state which endows the 
latter institution with a natural right of pov:er over individuals* 'Sove- 
rei^ty moans the original, supreme, and unlimited pov;er of the state to 
impose its will upon all persons, associations, and things within its juris- 
diction; in short, it is tlxat quality of the state by virtue of which it 
may command and enforce obedience to the exclusion of all other V7ills** 
The state «alone has the power of ezprossiA;; a command, or of determining 
the validity of an existing rule with such absolute axUfltiorlty that &o re- 
course is admitted to another pov;er, either in search for the authority 
xQpon which such order is based, or for the ultiinate dAtermipatfon of the 
wisdom or moral propriety of the actions so ordered* The State is thus 
supreme not only as giving the ultimate validity to all law, but as itself 
determinin.^ the scope of its own pov;ers ^ and itself deciding what interests 
shall be subjected to its regulation* In these particulars the State is 
distinguished from all other persons and public bodies* In contradistinction 

to the latter it sets to itself its ovvn ri^ts, and the limits of its ov/n 

4 
authority* • it follows that the state lias, in the q^^qb of its philosophers, 

1* Gamer, ©£• cit *^ 262-3; cf* Duguit, ^* cit *, 20-2* 

Z9 v;illou;;;hby, 0£* cit *, 195* »Ihe division of sovereignty paralyses and 
dissolves a £tate*» Bluntschli, op * cit *« 465* 



3# Gamer, op # cit*, 80* 

4* u'illoughby, oj^. cit*, 192-3* 
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legitimised its assuxMd ri^t of eoorcion; in a serLSd, the state is le-^1; 
to resist its maudates is a crime^ even more heinous than is an ille^ipil 
action under private las?* 

But the right t^ obediei.ce has also a moral basis* The modern state 
originated in expediency, and its exponents have clxing to this notion as a 
Justification for its continued existence* The state is not merely an or^^ua 
of social control, it is also an instrument for social achievement* It is 
a teleolojical institution* This notion, arising as a oorrolary fi\)m the 
actual expansion of the functions of the state and from the idea of projress, 
dominates the modern conception of tho state* *0n the one hand the state is 
a means for the advantage of the individuals who compose it* l?rom another 

point of view it has an end in itself, and for its sake the indi^viduals are 

2 

subordinate, and bound to serve it*« Accordii]^ to Bluntschli, theend of 

the state is 'the development of tho national capacities, the porfectinj; of 
the national life, and, finally, its completion; provided, of course, that 
the process of moral and political develovme2;it shall not be opposed to that 
of humanity* • 

•If the j-eneral good v/hich v/ould probably follow submission outwoig^ 
the jeneral good which v/ould probably follow resistance, the subjects are 

religiously bound tp pay it habitual obedience, altho it accomplish imper- 

4 
fectly i^ts prop or purpose or eiid** The soverei^:?! has, therefore, a prima 

facie claim to obedience, for only in rare cases can an individual b« 

1* •obli{j;ation thra its own v/ill is the lejal characteristic of the State* « 
Jellineic, op* clt*, 34* 

2* Bluntschli, o^^. cit *. 289* 

3* Ibid *, 300* 

4* Bro\m, od * £it*, 204* 



5* Brpce. Gtudios in Juris-jrudonce . 544* 
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certain that disobedience v;ould te of i^eneral benefits 

This moral right of the state to cbedieiice rose as the complement of 
the moral duty of the state to serve its subjects* The doctrine that the 
state is a necessary evil, that authority is better tlian anarchy, is of 

ancient lineajo»^ Azxd the idea that the state should serve the jonoral 

3 
welfare was an early and cardinal doduction. Hie divine lav; of utility, 

priraarily justifying the establishment of the coorcive or^tin, in turn sanc- 
tioned its continued functioning for the individuals And as man bej.:ji to 

4 
find his economic intorosts those of society, and as the state mechanism 

became institutionalised, the latter v:^s called u^on to assume, or of its 
own prerogative assumed, the sopervision and sujjj^ly of agencies of v.elfare; 
until at last the state caj:ie to re^jresent society, to possess a moral rigrit 
to control the activities of individual men for the betterment of the social 
whole* 'As the state is a true and intinate unity, the parts must be sub- 
ject to the authority of the whole. This is the philosophical basis of the 

5 
doctrine of saveroi^iity* The rational will of tho cor.imunity nust prevails » 

The state thus came to have a moral ri^it to oc-nsiier that its inter- 
ests were tjie interests of society; t?:at its voice ^/as the voice of the 
people. Such an idoologicd devolopment glossed over the authoritarian 

!• Bluntschli, op . cit# . 476; V/illour^hby, Social Justice ^ 248-50. 

2« Hobbes is of course tho notable G::ample. Cf# Austin; »jjetarriined by a 
fear of the evils v;hich v;ould follov; a refusal to subr^it ( and, probably, 
by a jcnoral pore opt ion of t>.o utility of x-olitical u^YormAOnt ] they 
froely submit to a goverirAeat from which the;}' aro specially averse. » Erovm, 
op . cit ., 20S. 

3. Gioi-Qf ££• cit . 

4. Forrest, op . cit . 

5. llcKochjiie, The jtate a,d the Individual , 23. 
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character of the stata,-'' and ^ave it an additional e.Tiotional hold over its 
subjects* The philosophers were quick to seize upon the implications of 
this doctrine of identity of interests, Ho find, in the interests of the 
existin^^ political atate alone the sole ruling principle in our social 
evolution*' Kant phrased it thus: »A union of majiy for somo end is to be 
found in all social contracts, but a union which is in itself an end is 
only to be found in a society so far as it constitutes a collective bein^#» 
IIojol followed him- •The ijtate is the realisation of tho moral idea* it 
is tho moral spirit as substantial v;ill mcnifested^ and cloar to itself, 

thinicins and knowing itself, and aocomplishinj v;hat it iciov/s, and in so 

4 
far as it Icnov/s it«« Stripped of its metaphysical verbiaje, it means that 

for ITe^jal »the State is the hijjjiost expression of that social morality 
( Sittlichiceit ) at once precipitated in and enforced by social opinion, 
which lies beliind • • • the life of all other social j^^ups, :ind behind the 
life of the political commiuiity itself. That sacial morality is the pro- 
duct of a free .vill seoicinj to realise itself in a positive and objective 
form; and the State • • • is therefore also the product of t^iat will, pro- 
duced by that free will, the State s"^:istains it • • • sustains personality, 
and it toaches personality to transcend itself by {giving its devotion to 

something -beyond itself* Taus ITejal is brou:j?^.t to a belief in tho divinity 

5 

of the nation*^ In s?iort, tho state has come to be more than tho state; 

it is society as v/oll, society possessed of a djniamic purpose. 

1. «,;h.ilo it is true that tho state creates ri/;fits, ^id that thoro are no 
rijits othor tlian those recojnisod by the state, it is also true thcct tho 
state oujht to bo the faithful interpreter of t'le social &QnsQ of ri^jht and 
equity** :.3mi*^'^f in political ^cienco Quarterly , vol#2, 544. 

Zm Kidd, V/estem Civilisation , 338 • 

3» Bluntschli, op # cit*, 63, note 7, c^uotinj from Kant's V/orice, vol. 7# 

4« Ibid., op » cit .^ 69, quoting from ?,Qchtsphiloso^:hie, soc# 257« 

5. Barker, political Thoujit f^om J^encer to To-L-i:/ , 27-8. 
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Sucli a confusion of coxirso aliav;s the state unlimited le^al re^^alation 
of lifo« If the state is the summum bonum of political development^ it 
*mast realise that it is the mortal Q-od^ and that in this world it should 
be ubiquitous and omnipotent* » Tho state, possessor of the qualities of 
permanence and ezclusiveness, may if it be expedient interfere v/here is lists, 
with no le^al redress on the part of the individual. 

This {^-rowth reached its logical culmination in the doctrine of the 
general will. Originally for;;^d by Housseau as a weapon of the people 
against absolute monarchy, this is now employed as the salve to heal the 
ancient wounds of the strife between liberty and authority. By the siinple 
expedient of erecting; this mental ima;;,*e, the treacherous element and the 
cumbersome machinery involved in the doctrine of popular sovereignty have 
been avoided, without destroying the doctrine •* As Jethro Brown says of 
theories of savereisnty, so with this doctrine of the general willj it 

is an apology for a cause; and that cause is the eradication of any linger- 

4 
ing possibility of rightful disobedience to the monistic state. 

The exposition starts v;ith the linrrsrd impulse to Society (Staatstrieb) » 

1. '.;^llace, op . cit ». 263. 

£• This idea is at the basis of both individualistic and socialistic theories, 
as Kidd has indicated, in spoaking of S^pencer. •He really has in vie:/, like 
the Liarxian Socialists, a state of socioty in which tho sphere of law, of 
morality, and of economic action are iiecessarily coincident, and in v;hich, 
in consequence, just as Larx ijivaginod, the requirements of the existing Stalte 
must, in the end, overrun every domain of human activity.' Op > cit .. 90. 

3« Brov.n, OjD. cit«, 272f 

4. 'Soverei^ty is manifested • • • in the ri^^^t of tho people to dotemlne 
as they choose the forms of their political existence, a^id if necessary to 
chan:-;;e them. • • • This right cannot be conceded to a x->art of the people • • . 
but it undoubtedly bolonjs to tho organised nation as a whole. • The individ'oaL 
subject Eiay not resist the comrrunds of the nation; • • ..for unless the indiv- 
idual submitted in matters of Public Law, tho State could not maintain its 
unity, its oohoronojB, and its order.* Blunt schli, op . oit .. 476. 



ft. Ibid ., 281, 
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which demands an external or^jcuiisatioa for tho common sontiments and purposes 
of men. 'The basis of the State is, therefore, neither contract nor forcei 
but • • • V7ill#' Eonce from the be^'inninj the atomistic orisin of the 
state is denied* 'The orijin of the State irrast be conceived Ils an act of a 
people, rather than of individuals* Tho existence of a comrion or »»General 
V/ill** must be predicated and tho creation of the State held to be dae to its 
volition*'^ 

•This General .'/ill, as distinjaished from the sum of individual wills, 
is rather a volitional unit that is obtained by abstracting from each of 
the individual v/ills certain sentiments and inclinations that concern gen- 
eral interests, and from a combination, eq^uatins, and balancing of tham 

obtalnins a single result tiUit is based upon elemonts that oxist in the 

3 
individual wills, but is thus distinct from their sum»« As the precix^i- 

tant of this solution^ therefore, there is fouud a collective v/ill '..'lich 

is ri3,iiifostod in the state, wliich iu turn is thoreTore sapro.:\e over each 

dill ove«y individual v.lll*^ The state is »tho realisation of the .uiivorsal 

in man, in soveroisn orjaiilsation over tho j;.articular*»^ It is at once 

apparent that submission to the stat« is the hi£;hest moral obli^titioa of 

!• LcKochnie, 0£. cit ». 69# He continues: «It is thus the Univoi-si^l './ill 
or practical reason, which is the same In.all men. v.hilo they are true to 
the principles of t'le ratioui-1 nature tliat makes them men«» 

2« V/illou^hby, nature of the State ^ 123» 'This ;jonoral rill exists aino::^j 

a people j^s naturally as tho tendoncy to u:iion and orj^iisation»« Bluntschli, 

op* cit ». ZQk^. 

3* V/illouJiby, iT^ture of the Jtate ^ 124* Cf# Bosan^iuet, philosophical 
Theory of the Stato ^ cl:s« 4-7» 

4« 'The v/ill of tiio people is naturally un-unified, u^id consequeitly it is 
lav/less, aiid its unconditioiutl subjection under a sovorQi.^n Vkill, u-iitiii^ 
all particular wills by ono law, is a fact v;hich can oaly orijinate in the 
institution of a supreme por.ver, and tlius is public rijht founded»» iiattt, 
0£# cit »« ii58« 

5« Bur JOSS, political uCio^ioe ^yl Constitutional Law . vol#l., 67# 
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men^ for only tlira the stato oomploK can they becomo really IrLdivldaal* 'In 
rosulty modem ethics advocates a subordination of the individual to society 
as a whole, but does so in such a way as not to abate one v/hit of his person- 
ality or freedom, for this subordination is, in essence, not the subordination 
of hiw will to a hi^^Jier soaial will, but the identification by the individ- 
ual of the social will with his own will, so that, in obeying the social or 
political will, the individual obeys his (Jfjxi v;ill purified from selfishness. » 

Thus the full circle is completed, and the doctrine of po^pular sover- 
eignty made safe* The individual is no lon^^er a possible rebel, but an 
inte^^ral part in the aoYmrQign state, which has become a beneficent or^^nism 
possessed of a moral aad harmonious with that of each of its subjects* As 
the individual is no longer an isolated bein^yjs? the state is no lonjer a 
mere organised body the sum of its parts, but an or^janic whole, a self- 
determined unity* Bluntschli»s proviso becomes therefore meanlnsless, for 

1* "Jilloui^hby, Social Justice ^ 251* 

2* Prom this postulate, majiy theorists give the state a personality* »Ihe 
State is a person because it has a will of its o;vn* * * • personality si^- 

nifies the capacity for unified, continuous, reasoning volition* * * * ip- 
plyins these principles to a human ooinmuiiity, we find that it is the unity 
of political {jroups tliat gives to the btate its attribute of personality, 
and that it is in this aspoct as a person tliat the State is distin^juished 
from the individuals or;jaiiisecl under it*« V/illoui;}iby, iTature of t/.e ijtate . 
op* cit*, 134-6* •',/hile history explains the or^^tinic nature of the ;:;tate, 
we learn from it at the same ti^ie that the State does not stand on the saii\e 
Srade with the lav;er or-tiiiisms, but is of a hij'^er liind; v.e learn that it 
is a moral and spiritual or^unism, a ^roat body w^iich is capable of taiins 
up into itself the feolin^-s aal t'LOuJits of the nation, of uttoriiij tiem 
in laws, and in realisiuj them in acts* • • * IliGtory ascritos to the Jtcite 
a personality arhich, hv^vin^ spirit a:id body, possesses aid ir^iifests a will 
of its avn*« Bluiitschli, o^ * cit *> 21* 'So far as the State appears as a 
person, so far it has indo^endence, honor, power, supreme authority, uiiity; 
in one word, soverei^ty*^ ibid., 470* He joes so far as to endow tlie 
state with physical properti*, and even sex* Ibid*, 473, 22-3* Stranjely 
enough, v.e find Justice Llather^-s of o:ir ^uprono Court usin^ similar lanjuaje: 

»2he states are iuoal persons intangible, invisiblj, ir/iTAutablo; the state 

Sovemneiits are ajeuts, ai-d within tliQ sphere of the a^-oiicy perfect repre- 
sentations*' yir.cinia CQu;)Qn Case's , 114 U*S*t i^90« 

3* Supra, p* 29* 
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it is impossible for tlia state to run counter to the progress of hunaiiityj 
on tlie contrary, t'lo state is the higliest hujnan institution in which icay be 
found the whole social purpose of man^ 

III* Liberty and Law* 
•Starting from the premise, that in the moral field man is a self- 
legislative bmlM^.but yet determined by the idea of a self-perfection, it 
is possible to harmonise absolutely tho ideas of froedom a:id control, of 
liberty aad lav/# in so faar as the commands of a social or political power 
are recojnised by the individual as bein^- nocosaari^ for the realisation of 
his own best good, v/hich, as we have seun, incli^dos the [pod of others, 
such commands no lonjer appear to him as orders from an external power lim- 
itins his freedom, but as imporativos addressed to hlLiself by his ov;n reason* 
In obeying thorn, thorofore, he obeys, in fact, himself* in theory, then, 
it is possible to conceive of a society so porfectly or^iymiGed and admin- 
istered that at tho same time that social subordiiiation and obedonce is 

demanded and obtaiaed, the individuals are lift free ^s boinj required to 

2 

do only such acts as their own roason tells thorn aro Just*» 

S-ich a reconciliation follv/s with beautifiil lojic from the position 
already roached, that the interests of sacioty and tho state are one, that 
the will of each individual and of the state are identical* The individual 
lis coerced by the l3C7, not as a free autonomous person, but as a constituent 

1* 'The sovereign authority which usos force must in tho ultimate analysis 
be reduced to the society itself, or rather to the common consciousness of 
a common end v;hich constitutes the society** Baricer, o^ * cit »> 60* ^3y the 
end of the eijiteenth century, the intellectual conception of western lib- 
eralism • * * ht-s come to represent simply the theory of the political State. » 
Kidd, ©2* cit *^ 120* Ifiebuhr defines the state as follows; •iin institution 
ordained by God, and bolonjinj to tho esse.itial nature of jr.anicind, like irao^- 
ria^-e* * * • But it is an institution which caiinot bocomo perfect in this 
world* The state, as it act^ially exists, is only a shadow of the divine i ".oa 
of the State*' Bluntschli, o^. cit* , 268, note 1. 



2* '.7illou:;hby, Social Jistice . 248* 
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element of the authority that coerces hi.u He is aii into^jral aiid insQi}arable 
part of the political body, and his will cannot bo separated from its \vill«» 

The supremacy and tho intnisivoness of tho soveroi^i body thus achieve 

2 
a l©c;al status; which becomes eaiily, to ^iijlo-L^axon ninds, a lojitii^te 

status* Latv is 'aa expression of the cQiiortil will, arfirmiii;^ an order which 

will be enforced by the organised niG^'^-t of the state, and directed to the 

z 
realisation of some real or i.-iagiued ;^'00d»» 

Givon such a moral sanction for the exercise of power, thore is no 
philosophical necessity for an insistence oa the coercive nature of law* 
If political pcj.ver is ethically justified, it would seem that further justi- 
fication would be anti-climactic. Y^t iiiliorent in the metaph;-sical thoory 
of obedience, there lingers a possibility of disobedience; for if the indiv- 
idual, ho^/ever much he may be otheroalised into a „hole, is to reason before 
he obeys, he may, as a matter of fact, disobey* V/illoujhby does not avoid 

this difficulty, either by a bald pronunciamento directed to tliat very same 

4 5 

human reason, nor by a blanket sanctification of the actions of the state. 

1# u'illoujhby, :: -tui^e of the ^tato. 126. 

2. Browii, ©£• cit* ^ 155. ». • .To allow a ^HJht of resistance to this 
soveroi^ty, and to li.uit its supremo po.;or, is a contradiction; for in 
that case it \;ould not be the supreme lej^l power, if it mijht be resisted, 
nor could it primarily detemino :.hat shall he publioly rijit or not. Ihis 
principle is involved a priori in t^-^.o idea of a political constitution. » 
j£9Jlt, op. cit., 258; cf. £rantschli, o^. cit ., £82. 

3« Bro\m, 0£. cit . , Z54. 

4« ::e adls to the para^jraph (^uoted supra, p. 25, note 2, f'C fj? lo^.'in;^': 
•This does not mean that the individ-.ial should foci hi.'j^olf morally bound 
to obey only those la;;s which he considers just. • • • In rofusinj obedience 
to a law of ti\e state, . • • ho nizt roco^ilso that such laws conctitata 
an inte^_;ral part i:l a r;on3ral system of rijits, a..d theroforo t'ls^t a viola- 
tion of it will tO'.id ... to woalion tlie efficiency of tho \.'holo s^xtem.» 
a»aial '. ji3LstiQ< , 250. 

5« »The existence of tho ^tato is i^ationally justifiod bocaujo tho roGult 
of tho exercise of its authority- is in all casus, as a r-atter of fact, to 

preserve freedom rathor t: an to destroy it.» ./illoij-iby, ::>^ture og t^ie stateg 
12om lLJigiti2§d 57v"-'~ — — — 
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The philoiOiJhQrs perforce fall back: upon tho natiiro of sorer oijiity, o,s thoy 
have previously conceived it. 'La loi est lo comnnndemant du soverain et 
elle tire sa force obli^^atoire de l»aatorit© dont olle er.vin#,» »l:-v;s liave 
to "be obeyed as bet'-veon t'le State and the subject, not because thoy are 
reasonable, but becaise the Stato has so co^miiandod. • By definition, sovo- 
reigaty^is vested in that 'person ( or body ) to v.hose dirocticns t^e law 
attributes lejd force, tho person in v.hom resides as of ri.yat tho ultiiiate 
po'yyer of either layin^^ dcvn ^^eneral rules or of issuing isolated rulos or 
coni^Jads, ..hose authority is tliat of the lav; it self. • •V.jiatever else law 
is, it is at least command, wh^t TnalcGs a particular rule of caiiduct lav;, 
is not the fact that it may bo useful, but tliat behind it is the ir^ijesty, 
the authority, and the force of the itate. • • • Of the rales of conduct 
v;hich are lav/, the distinjaishin^; characteristic is tho existence of tho 
orjcnis od force of the conimunity behind them. But what the conniunity • • • 
will enforce, it Tiay bo said v;ith justice to coi^i^and* Lav/, in its totality, 
is the voice of the orjaiiised commimity s^^aaiiinj^ to all persons subjoct to 

its control, aad affirrAinj a mile of life v/hich men may accept with tlie 

4 
consciousnoss Of .the mi Jit of the C0i;^iiunity to support them.' 

2elyinj this u^jou the nw;.tui'e of sovereignty, the cOw-vi-iands of the state 
are a^ain ^ivoa a inoral value iii ^;hich V\3 rij:hts of tho iiidividual aro 
determined by the political orjan. DiiGr^jini^ from the mai:e of tei'minolojy, 
the 'loflnition of Ilobbes remains intact • Ho says; «I dofihe civil law in 
this manner. Civil lav/ is to ©very subjoct those ralos v.hich the Coi.mon- 

1« 2smoin, Droit Gonstitutionnol . (4 ed.), 38« 
£• pollock, Scionoo of Politics^ 61, 
3« Bryce, op * cit *. 505# T^"'-e undei'soorinj is mine. 
4* Brov.ii, o^ » cit #« 554# 
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wealth hath conmanded him by \;ord, ^'liritins, or othor sufficient Bi^n of the 
will, to nioliie use of for the distijiction of rijit and v;ro4£; ^^^^ is to say, 
of what is contrary a:id \:\ut is not cautrary to tho r:ilo#«^ 

T'.vo consequences follo\.'# In the v;ords of Jellinoic, 'the rights and 
duties of individuals receive their potency and c^uthority from sroiuidts set 
forth in objective lav;; the State finds the ^jround for its ov*ti rijhts and 
duties in Itself^tS 

•sights bolonj only to jjersons, and a ^person is an individual v;ho 
subordinates hiniself to soma cornprehansiv© or uniting principle, sometiLins 
v;hich puts thoin in relation to sach other. The right i.:iplies a controllinj 
autiiority on •;;hich these persons can fall back, so..iothin;; ( at least logi- 
cally ) antocedeut to and exclusive of the individual, v;hich maizes him more 
than an individual, by giving him an entry to a sphere in which other 
individuals also enter. T-ie individual • • • has rights only as a person, 
i.e., as a member o* a society, as ombodyin^ in hL'nself, at least partially, 
the larjor aj^rojate of \/hich he is a unit.' 'Tlio st^te • . • croatos 
rights, a:id thoro aro no rijits other than those rocognised by the state. • 
•Thus the individual is a person in the juristic 3onje only because ho has 
legal rijits, and doos not Iiiivo lojal rijits bocause he is a person.'^ [^'^is 
of course is tho nejation of tho tonw-cioas djctrine of natural ri:j'"ts. 'Ideal 
rijits ix:y bo concoivod which aro not in tho ^tato; only when, they are in it 

1. pollock, 0^ . cit # . CO. Ci'« Austin; 'A iaw is a corjiarid v;hich obli^os 
a porson or persons to a coui'se of conduct* • Li*o\::i^ op . cit .. 17. 

2# Jellinoli, o^. cit. ^ o4# 

3« VAllace, o^ > cit .. ^HS* 

4« SKttl3t .J, in political .j^cie^^oe ^'-u^rt o>rl j- . vol.i*., 5'i4. 

5% i/illu ijiby, ::^t-z::j of t\\o ^jtato . lo8. 
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do tlioy beoonia real rijhts#' The state raaicos the lav; and doiiiiiir^s absolute 
obedience from all, as a caatter of le^-al obli^ution^^ 

2 
Yet the state itself has, iu on© sense, no lojal rijhts# In the 

strict Austiniaa n^aaner, the supreme le^al or:p.n is lojally unlinilted, 

4 
because in every state 'tha positive la\7 is a creature of the soverei3a»' 

Por Austin, then, the state, h^Lvin^; no rijits, has no duties, and there 

remain at best but moral or physical liriits to the extension of its pr«- 

rogP'tivea* 

'.Ve are no better off If v/e agree with those theorists v/ho, bolievin-j 
the state to be a person, endov; it with rijhts.^ For no correlative lejal 
duties are attached to the severe ignj at most there are moral oblijations 
v;hich vary in bindin:; force v/ith the demands of time and circumstance* 

1# Bi^rlcor, op . cit », 60 • 

2# 8»lth--, op ^ cit «, 544| raloy, Horal and Political rhilosOiPhy ^ 3; Lrov.n, 
op » cit >, 193# »Eie truth is • • • that it is the Stu.to which Causes laws 
to be oboyed#' ite-^-ine, Pojjular Sovernnont . 63« 

3« »A sovoreijn ti:,x)vernme:-:t • • • hj.s no IojlvI rijhts ( in the proije r accep- 
tation of the term ) ajainst its own subjects. • • • '2ho rijhts which are 
p-.irsueu against a sovereijn jover/xieut before its o'..n trib.uials, a:.d also 
the rijhts which it ;:''-:.rsuQS before tribuiials of its a.vn, are iioroly analogous 
to lejal rijits#«. Bror;/n, 0£. cit> , 187-90. 

4. Jbid., 252. This is the ppint at wliich Lr^^ce drav/s his f^nous distinction 
bet;;een soversij:ity de i:ii"3 aiid soverei^ty le facto, in opposition to Austin 
v/ho asserts; 'in respect bf x^ositive lav/, the distinction of saveroija ^^oy- 
oriLments into lawful and uiilav/ful is a disti::ction Vr'if'Out a neaninj.» Q-p m 
cit. ^ 233. £ryce»s worlc has increased our lcio\.lod^o of the physiolojy of 
political po'.;er, but its significance has boon ^-unerully oyerlooied by the 
orthodox scientists. 

5# •aiijht can belonj oaly to a i:;orson , aiid ... x^olitical supro':ucy only 
can be ascribed to a political personality. • tlxitschli, op « cit .« 470. 

6* 'Hule is unquestionably an attribute of t-ie powur of the otato, but it 
is not the end of the ijtate. • • ♦ It is rather a duty to'.-'ards the riation.^ 
Bluntschli, 0^. cit., 292. 
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•Liberty in its positive sense nay therefore mean the soverei^ty of 
lav/, as distinct from the sove.'ei^ty of individoals*'^ 'Political or civil 
liberty id the liberty from le:;al oblijation, which is loft or jxanted by 
a sovereign 'jovoninent to any of its ov.n subjects; and • • • since the power 
of the govei^nxieiit is inca^^able of lejal ILvdtation, the jovernraent is lejally 
free to abridge their political liberty, at its ov.n pleasure or discretion. • 
Obedience to the commands of the state is thus oblijatory upon every on©; 
and a society in which such ^-eneral obeclioiice was not habitiial would no lonjer 
be a states Ihus once more thm state ic: supreme over all interior associa- 
tions, and an emotional validity ^i^en to its centralising effort* The enact- 
ments of the central political power •assume that the machinery ro(iuired for 

enforcement is working; in vacuo, steadily, equably, and in a r.u:i.ier capable 

2 

of overcoming rosistance*^ 'Their ^;oiie-ulity and their dependence on the 

coercive force of a Sovoroi;jta are tho rosult of the ^roat territorial area 
of modern states, of t!ie comminution of the sub-^oups which compose thorn, 
and above all of t}:.e e:::inple and influonc© of the 2oman Commonwealth • • • 
which • • • v;as distinjuished from all other dominations and powers in that 
it brake up more thoroujhly that v/hich it dovourod*'* 

IV# Sur:ii:iary« 
The modom state arose undor the inflv.onco of U:o concopts; one, that 
the individual -as the anal criterion of moral worth; the other, f^iat he 
was tho Gpitome of social value, and t-M'-t therefore all men pcjsosstd a 

!• ^tohic, rrinci,,l€£ of 3to>te ^nterxercnco , 55# 

Z% Bra.m, Ojj # cit ». 175» Austin, of coui-se, ia here spoaicinci ^'^ Jutland; 
but his usual confusion of state and ^ov©r:r;ont docs not vitally affoct the 
principle of ponotrability hero involved* 

3* Brjcce, op* cit *« 509. 'Tho law nov^r s^^ralcs but to com.:v:.iid, nor commands 
but •.here it can compel* » P--loy, ojo. cit >, 5* 

4* M^-ine, Larly History of Ins tit-it ions , SS4* 
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sentiment of unity. The territorial political st2.te atterApted, a.ft©r a fashion, 
to satis:^;- both those idoas, to r;ive individual freeJlom, to rejpresent the 
spirit of nationo.lity. Bat in this procoss it was hindored by its heritage 
from 3ome; the doctrines of imperi"am and domiui^aa transformed unity of senti- 
ment into unity of po.ver, an ideal which received, first a prajx:tic sanction 
in the appi-ront neods of tho individual subjects, and thon a moral sanction 
by the identification of thoir interests \.'ith those of society* 

30 ariTied, the state proceeded rapidly. To prc^iote individual liberty, 
centralisation of pov;or was necocisary, and this ultL^ctoly mo:nt tho dostruc-1 
tion of all intermediate associations* To e:ii.prcss tbe feelin£; of u:iity, 
no'.v <;lorified into a Siaatszweck, there v/as noedful an ideally illimitable 
extension of the prerogatives of the state. To this dovolopmout, thocry 
added the doctrine of the general will, completing tho temple that' is the ^ 
state; By mouis of this, tho older, cruder dichotomy bjt. eon tho people as 
individuals, aiid the people as political atoms, ..'as transmuted into a har- 
mony. 'Tho £;roup soul, so far from detracting from the soul of the indiv- 
iduals who enter into it, is itself an enhanceinont of their souls. It is 
not aa individual absorbing their ^vills and individualities; it is an addition- 
al moans of expression for thorn. » All philosophical objoctions hitherto 
available ajainst the sovereignty of tho state, with its postulates of 
supremacy, inalienability, indivisibility, omnipresence, aiid e::iclusivoness, 
are thus diiplacad by an idolatrous metaphi^sics. By a peculiar concoptlon 
of human nature, tho state ^c^re to be believed in as the joneratins force 

!• 'So Jealous was it for tlo indo nidenco of the individual that, for fear 
of compromisinj this, it was anzious to supi)ress all intermediate bodies, 
and to render it impossible that hoy should ever bo reconstructed, in this 
it v;as acting ajainst its idoal; it was wea:£inins human personality in tho 
veirj attempt to strengthen it.« Leroy-Beaulieu, The Liodorn state . 11. 

2. V/oolsey, op> cit .. vol.1., 206. 

3# Cole, Oj3. cit .. 37. Digitized by V:iOOQIC — 
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wliicli should fashion society according to a certain ideal* t it is tho source 
and support of individoal liberty; and as tho state o::ctenls its or^;anisatioa 

and its Jurisdiction, so declines the 'barbarism of individual ismt, the old 

2 

anarchic individualism fostered by the contract theory* 

•Of course tho state may abuse its unlimited pov;er over the individual, 
but this is neYer to be prosBmed* It is the h-^jrian orj^-n least likely to do 
\/rong, :::nd, therefore, v;e must hold to the principle thjit tho state can do 
no v/ronr;#»*^ There may be defects in its organisation, but they are to be 
countenanced v/ith composure and servility; for to the de^^roo in which it is 

a state, it represents the sovereignty of tho ^o^^ral will, and is therefore 

4 
infallible. Supreme physical force is apotheosised by its inevitably benefi- 
cent operation* 'If v;e challenge the State, v;e must challenge it in fear 
and trembling.'^ 



1« Leroy-Beaulieu, op. cit*^ 15* 'So far as morally defensible, tho Stut e 
is an embodiment of the rationally transfigured or universalised ogoism, and 
exists to make it erfoctivG*' Piatt, 'State, Sovoroijnty, Governi:iont» , in 
political SoiencQ Quarterly, vol.lQ*. 301. 

2# EarrjQss, political Science a:ad Constitutional Lav/ , vol* J.*, 52-6* 

3. Ibid* . 56-7* 

4# ibid*, 55* Cf» V/illo4/;hby. tThe test of ^ood :,X)vemment is the facility 
it affords for the formulation of an enlijhtenod and intollijent Joneral './ill, 
and the noamess v/ith v/iiich its action harmonises \/ith such v;ill whon formu- 
lated* » nature of the State. 141* 

5« Barker, 0£# cit *. 60* 
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Chapter III« 

THE ATIiCSK ON THE MODSHH STATE. 

A« Ilothodology* 

Tli#r# art two Itgltimatt methods of soci^a invest Igation^ and only two* 
The one starts from a percept ion of perverted institutions, and leaAs to a 
oonsideratiOA of the purpose of the social mechanism; it is an attempt to 
analyse the nature of the social order with the view of establishing a theory 
of values thru which to guage the efficacy of existing institutions, and by 
which standard modifications may be made* This method is teleological; it is 
social philosophy, a branch of ethics applying to the political life of men* 
The other method is that of science, an investigation of social facts and 
their history in past institutions, in an attempt to discover the laws of 
cause and effect which are deemed to operate in society* From such a basis 
a prognosis of institutional development may be hazarded* 

tWhat is essential for social investigation, whether it starts with the 
philosophic or scientific interest, is that in putting any question it should 
Imow precisely what that qnestion is; specifically, ndiether it is a question 
of what is desirable, of what ought to be; or a question of what has been, is, 
or probably will be* These two questions, tho necessarily related, are none 
the less necessarily distinct, and to confuse them is the standing temptation 
of the social inquirer**^ To «nploy, in reasoning on the nature of society, 
a hybrid of these is moral paralysis and fatal to intellectual integrity* 

1* Hobhouse, Metaphysical Theory of the State. 15* 

2* The mechanistic view of society, which, from an analysis of existent insti- 
tutions, postulates an inevitable trend of events, is the f^oniliar basis of 
many reform movements, e*g*, imrxian socialism* It is the result of project- 
ing into the future deductions based on an analysis of current fact, thus 
establishing in theory a fatalism which th^ then endeavor to objectify by the 
perversion or elimination of discordant elements which ariset with l^^rogress 
of time* It is a confusion of the possible v^ith the desiraoie*^ ^ 
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!• Of tht Orthodox Soliool* 
T«t this is tlxt mlBtalct madt by maay orthodox political Bcltntists* 
II9i« majority of them art not scitntifio rtformtra, but political moraliats 
or phil08ophtra« Ihtir inttrtat ia not modification but Justification; not 
nposition but «acplanatioa« Thay anavar tha quastion What?^ not with a How? 
but with a Why? Hanca tha cantral problam of much political acianca ia tha 
raoonciliatloa of libarty with authority^ rathar than tha moat practicabla 
naana of aooial adjuatmant* Hobbaa «aployad tha conoapt of tha aocial com- 
pact to Juatify monarchyi hia intaraat waa athical^ not hiatorical* So it 
waa with Locka, with Bouaaaau, with Boasuat^ with da Maiatra* So it ia with 
filuntachli, with Burgaaa^ with Boaanquat^ with Willoughby* Thalr analyaaa 
ara daduotiva; for than Libarty^ Juatica^ Law, ara antitiaa of aalf-aridant 
Talua, principlaa darivad intuitivaly thru a study of an Idaal ayatam* !l*hair 
mathod 'asaumaa cartain abatract concaptioni and axpounda tham do^oatically 
in ganaral tarma^ putting aaida tha appaal to ascparianca* If actual aociatiaa 
diffar from tha idaalistic concaption of thnx^ so much tha worsa for thoaa 
aociatias**^ From thair principlaa thay tiy to diacovar tha logical implica- 
tiona^ not tha aiqpirical manlfaatations*^ 

Such a procadura ia propar for a aooial philosophy, for tha formulation 

!• Hobhouaa, o£. cit <> 20-1 • 

£• *!Cha Auatinian viaw of aovaraignty • • • ia tha raault of abstraction* 
It ia arrivad at by throwing asida all tha charactaristics of govarnmant and 
aociaty axcapt ona« • •• Maina, Early History of Institutions, 359# 'Thoaa 
who attanqptad to find tha basis of political obadianca aftar tha ravolutiona 
of tha aixtaanth cantury did not induct from tha ampirical avidanca, but triad 
to fOTind thair intarpratation and thair ramady on do^na* • • • Thu8« tho Hobbsa 
• • • waa aaaantially a pamphlataar with a political pdnacaa, ha disragsrdad 
facta, and triad daductiva Jurisprudanca* Hobbas had an axcusa in tha timas, 
but Bantham had lass, and whsn Austin triad to units da iura and da facto 
soyaraignty, ha ia futila and irralavant and danii:aroua«* Bryca, 0£« cit »^ 
532 at* sq<i« Of • V/allas, Hxaraan ITatura in Politics, 138* 
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Of a Booial IdMil^ a Utopia* Xht mistakt occurs whtn tht philosopher triss 
to sigpsr impost his schsms upon an actual world, and thus to ssours a pragaa- 
tio sanction for his csrulsan iiaags* From an slaboration of principlss, hs 
dtscsnds to practicalitiss, and ssss in ths lattsr smbodisd idsals* What 
should bs bsoomss what is, and what is bscomss what should bs«^ Ths trans- 
formation is understood whsn ws rsmsmbsr that *in social invsstigatioa largs 
and unproTsn principles art apt to bs sithsr msrs gsnsrali sat ions of customs 
or institutions which happen to be familiar to the writer, or expressions of 

2 

his ideals, or very possibly a fusion of the two«* But comprehension does 
not condone; the preachments of Hsgal and fiosanquet remain enervating to the 
will of the social scientist* We can, of course, lau^ at the extremes 
reached by the more tenacious of this school* The vicarious sexuality given 
the state by filuntschli amuses us* Yet it is an cnphatic indication of the 
trend of the metaphysical process, and but an exaggerated instance of the 
many confusions involved* 

Their analysis of the socially desirable centers upon the state*^ V/ith 
one accord, they perceive that some organ of social control is necessary to 
correct the abuses or omissions v/hich sponsored their excogitation* This 
organ is the state, which thus comes to possess an ideal function, correspon- 

Im 'The insight to which * • * philosophy is to lead us is that the real 
world is as it ought to be*» Hagel, philosophy of History ^ 38* Cf« Ilobhouse, 
0£. oit*, 17-23. 

2* Hobhouse, op * cit *. 21* Bosanquet, specilcing of the sources of Hegel's 
polity, saysx *At that time the idea of a man's country, as focussod in the 
state, was a glorious vision, sti.iulated lar{;ely by Green: conceptions and 
drawing something from £n£;llsh constitutional experience; while in the exist- 
ing reality of the Prussian system there was little to catch the eye, and 
little power, therefore, to narrow ths outlook* • 'Pii-triotisni in the perfect 
State', 0£* cit *« 133* Cf# Ilobson, Democracy aft or t^e v;ar , 113-4; Croly, op * 
cit*, 221. 

3* 'In modem thou ;ht * • • the interest of the State has cone become a^ain. 
Just as in the Greei civilisation, the ultimate principle in the science of 
society* • •' Kidd, ££* £it*, 98* r^ i 
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dint with thit contsmporary .7elt{;«ist« Today it is usually th« conraon good, 
or the gttiara.1 w«lfar««^ Thus th« stata, as an Idaal concept , is an •nd-ln- 
itstlf (Selbstzwick)* From this sthlcal postulate, there proceed certain 
inevitable corollaries, necessary to maintain the ideal structure* *The 
state must have the power to con^el the subject against his will; otherwise 
it is no state; it is only an anarchic society. '"^ *The state is the embodi- 
ment of the national power. This power considered in its hi^^^iost dimity 
and greatest force, is called sovereir;iity,»'^ , »~liore there is no longer any 
sovereign possessin^^ authority, where the governed have renounced political 
obauionoe, aiid every one does that which is 2*ijht in his ov:u oyos, this is 
anarchy, ar.d the State is at an end.'"^ 'Severe igity belongs to the State as 
a person, and represents the supremacy of its v/ill««^ »it is necessary to 
recoyiise in the state a povvor to which all things and all wills are poten- 
tially subject, other.vise the state is no different from other associations 
and or^^aai sat ions into which mankind is grouped. » From the position thus 

reached, further deductions are 7ria.de to suit the temperament of the author. 

7 

V/ith Austin, we may sayj •Hence it follows that it is only thru an ellipsis, 

or an abridged form of eocpressiou, t/iat the society is styled indapendent. 

1» •The State is fundamentally and in its true nature an organisation adap- 
ted to the carrying out of certain specific functions which must to some 
extent be x>erformed in any social system.* Cole, LabQ:ir in the Coramomvoalth ^ 
185» Cf» Sidg\viclc: The state is •a body of h\;iman bein^^s, deriving its cor- 
porate unity from the fact that its members aclcnowledge pemsanent obedience 
to the same government, which represents the society in its collective cap- 
acity, and ought to aim in all its actions at the promotion of their common 
interests.* Elements of Politics , 211-2. 

2# Burgess, 0£. cit., Vol# I#, 55. 

3. Bluntschli, op . £it., 463. »The State is a community of men elevated 
into an autonomous personality and acting by itself.* Stein, OjD. cit .. 23. 

4» Bluntschli, 0£. cit# > 16-22. 

5. Wllloughby, nature of the State . 195. 

6. Gamer, 0£. cit. . 256. 

7t Brown, 0£. cit#, 97» Digitized by ViiOOQlC 
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Tht part truly lndtp«ud«iit la not th« sociaty^ but th« 807«r«lgn portion of 
th« 800i«ty«* ThiB •xalts tho political institution aboy« all l«gal r«8traiitt«^ 
or with B«nthai&9 w« nvay oonctlv^ that tha sOYireign is but a m^ans for ths 
fulfillmtnt of individual snds.^ Or w# may follow ths H#o-Hegelians, v/ho, 
dissatisfisd with ths forsgoing conclusions^ attempt to raconcils ths indlYi- 
dual mors fundamsn tally with ths oosrcira organ* This is dons by nsans of 
two furthsr principlss, that of ths naturs of individuality and that of ths 
general will. By recognising as ths v/ill of the individual only that portion 
of it which obsys ths inandatss of government ^ and by identifying the *real* 
will with the general will^ which in turn is identical v/ith the will of the 
stats^ -- ws have already assiamsd that ths stats is ths exprsssion of ths 
comrnon good, i«s«, law is ths sxprsssion of the gsneral will ~ ws reach a 
logical position whsre ths rsality of fores as a method of political obliga- 
tiOA is denied, for the individual is forcsd to be free* 

Here is a ooiqplete construetion of society, a rounded system* As an 

4 

sthioal ideal it is ooncsivabls, for svsn in Bosanqust*s stats ths individnal 

1* Jbid*, 231-2| *Ths Austinian position tliat a supreme legislature is incapa- 
ble of legal limitation, is a position which doss not rest, as Austin supposss, 
upon logical nscsssities, but upon the humbler ground of expediency** Jbid *^ 
note of the editor, 164* 

2* Qfm Bosanquet^s comment, so suitable for his own construction; Jheory of 
the state , 80. 

3* For a detailed analysis of this devslopment, see Hobhouss, 0£* cit«. Lec- 
tures I-IV»f •«?• pp» 17-90* It is on this ground that ths compact th^^ory is 
unsuited to the orthodox theorist; »a?hs Contract Thsory errs in conceiving 
the state as created by individuals rather than by a people. It is thus atom- 
istic and entirely destructive of political authority, for so long as such 
authority is nAde to rest upon individual consent. Just so long may such con- 
sent be withdwcim*» Y/illou^by, ITatnre of the State > 125; cf* Bluntschli, 
op * cit., 282* 

4* To enter here into a criticism of the metaphysical concept of the indivi- 
daal involved in this position would bs Irrslevant and tiring* Suffice it to 
say, that such as Bosan^uet are recognising the v;hole as something distinct 
from its parts; th«; they confuse two types of experience in identifying our 



Digitized by 



Google - 



Digitized by 



Google 



48 
is ptrmlttsd to thiiiic vlxat h« pltatts* It is as a political crittrioa that 
w« judgt it; as an txpositioa of social institutions* For it is hsrs that 
ths transition is mads; ones ths system has basn finishsd^ ths philosophsrs 
fit it into ths fabric of svsryday living^ and say that it worlcs^ that what 
doss worlc is it« From saying that ths stats is an organisation for ths rsal- 
isation of ths oonsmon wslfars ( an idsal ), fiosanqust dsfinss it as an insti- 
tution which *is habitually rscognissd as a unit lawfully szsrcising fores* -'- 
( an Idsa sscprsssivs of prosaic fact )• Ths idsal and ths rsal ars identical^ 
and now ths philosophsrs havs a thsorstie foundation v/hich dsfiss rsbsllioa* 
To qusstion ths thsory is msrs blindnsss to ths facts of social ordsr« 

It is impossibls to sscaps this conclusion* Ths wsi^t of svidsncs 
convicts ths orthodox political thsorist* vVlllotghby^ for instancs, all 
xuconseiously summarisss ths confusion in ths following passags: *v/hils in 
ths Stats ws havs singly a Isgal personality , ws havs in ths huBtfua bsing a 
doubls personality; firsts as an individual sndowsd with rights and obliga*- 
tions as rsgards his rslations to othsr individuals and to ths political com- 
munity in ^ich hs livss; and, ssoondly, as an individual sndowsd with rsason 
and volitional powsr, and recognising a duty to strive disintsrestsdly to 
msibis his lifs conform to ths hi^sst moral and sthical ideals** That is^ hs 
has absorbsd ths frse will of ths individual into stats duty, and thsn arbi- 
trarily ersated another realm of individual initiative in which, apparsntly, 
all * striving* will bs in a vacuum; for a fev/ pages before the passage quoted, 

will with the 'real* will; that by omitting from considsration all slss in 
our will they destroy the validity of any distinction between the good and 
the bad in actual institutions; and thus condsmn the individual to passive 
submlssiony and the philosophsr to ths task of * stating the nature of society 
in terms rsvealing ths idsal elements v;hich mere facts have a tendency to 
veil from our human eyes** Hobhouse, 0£* cit* , 18» Cf# Busssy, »Dr« Bosan- 
quet*s Doctrine of Freedom* , in philosophical Review , Vol* JX7t 711 s^iq. 

1« Bosanquet, Theory of the State , 186* 

Z. Willoughby, Jgature of the State , 139* C^r^r^n]^ - 
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'«7llloiishby has told 12s that tht ixidivldxxal *l8 an Integral and insoparablt 
part of tht political body, and his will canjiot h% soparattd from its will% 
and that for him *oi7ic subordination is one of nscsssity«*l Again^ he tells 
us that the general v/ill may find expression thru agent s, yet siisultaneously 
the will is a unit.^ a?ho he admits failings in the social structure^^ he 
nevertheless demands for it as unquestioning obedience as tho that structure 
were perfects 

Burgess is not so oasuistical. On pa{;e 52, he assures us that sover- 
eignty is * original, absolute, unlimited, universal power over the individual 
subject and over all associations of subjects. • • • The principle cannot be 
logically or practically avoided. • •»* On page 71, he confesses;^ The fact 
is, that the organisation of the state outside of, and supreme over, the gov- 
ernment is, as yet, everywhere incon^lete; and that when we assign to it this 
separate and supreme position, we are, in greater or less degree, confounding 
the subjective with the objective state, the ideal with the actual state#* 
This is a frank admission that the metaphysical theory is an attempt to ex- 
plain actualities by ideal standards* Burgess surrenders before the battle 
is faiirly started. 

1* Ibid .. 1£6, 127. 

2. Ibid .. 194-5. 

3. ♦The existence of defects in the organisation of government, and the inter- 
mediation of selfish and corrapt influences, prevent, in all States, the for- 
mation of a general v/ill free from the admixture of particular elements; and 
hinder the exact performance of that will when formulated. II once it is, that 
there is ever a disparity Aetweon the real political idea of a commutiity and 
the actual utterances of tho State as coatained in its law.* iLjd .. 140-1. 
Such a disparity appears not to shalce the equanimity of his f^ith in the 
soundness of his construction. 

4. Burgess, 0£« cit.. Vol. I., 5£-3. The underscoring is mine. 
5« Ibid *. Vol# I., 71. 
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JlSftlat also tritd to nsaoct thA theory gib« with the fact* *lt is alv^ys 
the State whioh caiues laivs to be obeyed** Suoh is his confident assertion; 
yet he apparently feels that his proposition is after all not self-evident, 
for he continuesi^ *It is (juite true that this obedience is rendered by the 
great btilk of all oivilised societies without an efrort and quite unconscious- 
ly* But that is only because, in the course of couutless ages, the stern 
discharge of their chief duty by States has created habits and sentiments 
which save the necessity for penal interference** ijtad yet these two state- 
ments are found in the same paragraph, and Iii^aine feels no incongruity* At 
this point, at least, Austin merits our sympathy, for his strict delimitation 
Of the field of the concept, law*^ 

Bluntschli is open to similar objections* That he is thinlciae of 
actual institutions is sufficiently shown by the following passage* *The 
persojaality of tlie State, is, however, only recognised by free people, and 
only in the civilised nation-states has it attained to full efficacy* In 
the earlier stages of politics only the prince is prominent; he alone is a 
person, and the State is merely the realm of his personal rule***^ 

Bosanquet clarifies the orthodox position fJirther, when he says that 
the state is a brief eocpression for states qua states,* and remonstrates 
with his critics for suggesting from observation, lacunae in his theory. He 
says they 'attribute to states that which qua stiites they are not, namely 

4 

defects which the state organisation exists to remove** in other words, in 

1* U^lne, popular Sovernment ^ 62* 

2« *Ihe habitual independence which is one of the essentials of sovereignty, 
is merely independence of laws imperative and proper* By laivs which opinion 
imposes, every member of society is hcu.bitually determined** Brown, op * cit*, 
120* 

3* Bluntschli, op * cit* , 22; note also hi^ insistence upon the element of 
fixed territorjr, necessary to a state* Ibid *. 16* 

4* Bosanquet^ social and Interiiational Idoals . 275. Digitized by v:iOOglC - 
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go far as states art statss^ th^ •xsmplify his thtory of ths stats* wMoh is 
saying absolutsly nothings Error is to ths absolute idealist an Illusion of 
ths Inf trior will; svil^is good inasmuch as it is a stsp toward ths rsal sad^ 
*£7sry stats^ tho ons may rsoogaiss this or that fault in it^ bag always, ss- 
pscially whan it bslongs to ths dsvslopsd statss of our own tims, ths ssssntial 
aomsnts of its sxistsncs in itsslf**^ 

Ihsrs can thus bs no rsasonabls doubt that this confusion has bssn sn- 
ttrtainsd* Tha thsorists havs built up an slaborats logical construction of 
ths idsally dssirabls, and havs than idantiflsd it, for all practical pur- 
posast with tha actimlly axistant* Tha contamporary i;:^licat ions of such a 
position ara obvious, and havs baan urgad all too fraquantly in tha past six 
yaars to naad itaration* Burgess is conservative in saying that *tha higliest 
huzoan power o^er a given population is the state«*^ 'The essential evil 
arises from the attribution in all modern nations of moral sovereignty to 
physically powerful states without any sufficient assurance of the use of 
the power for £;onuinely social purposes** 

>It is the ahanotariatle of aa abstract theory to admit of quite op- 
posite applloatioas#*^ Oat of the ooAfosad nebula of intuitive priaoiples 
iqpom lAioth the vatayhysioiaas found their state have beea erected systeos 
aotually as antagomistio as thoee of prassia sjid Britaia* Bj the simple 
•zpediaat of talciag CUaga^ fort grant ed, a case nay be i*de for anything* 
This has beea the prooednre of the theorists* 

X* Hegel, Philosophy of ^iflht> 313. 

2* Burgess, 0£. o|Jl*» 7o1« !•, 75* 

8* Croly, 'The Future of the State*, in New Heiiablio . vol* ZII, 181* 

4* Hlt^hie, 0£* Pit* . 87* 
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HhiBir straotures liATe all too froquontly boeii an apology for a oauBa« 
aa^ a«g»« Hobbaa azid Traltaohka* Bat araa iriiaa tha aabjeot baa baan ap- 
proaoliad with oonaoioua inoartiality^ aatarial influanoaa hava baan at work. 
«Faw diaooyarlaa ara nora Irritating tbaa thoaa whioh aapoaa tha padlgraa 
of ldaaa*«^ ttta wlda gaaarallaationa nada hava raatad on reatriotad Induo- 
tloa« or upon raatad habita of thoti^^t* l^om tha paculiarltlaa of aa^lroa- 
laant or looal hlatory^ phaaaa of Inatltutloaal davalopmaat haya baaa taloaa 
aa lulTaraal and pamaaant*^ Prajiadloa In othar flalda of thou^t haa oftan 
wazpad tha politloal atmotura of tha thaoriat* (Cha typa of training thru 
whloh ha haa gona banda hla ndnd from tha atralg^t and narvow path*^ Shla 
la oonaplonoualy troa In politloal aolanoa; tha majority of modarn thaorlata 
bava baen nnrturad *n tha IntultlTa loglo and Idaallat phlloaophy praralant 
In tha algjtitaanth and nlnataanth oantnrlaa* 'i3ila haa glvan them a blaa 
toward oonaaryatlaau For than truth la dlaooTored, not nada; looanant In 
tha nnlTaraa (whathar It ba that of tha raallat of that of tha ratlonallat) 

!♦ AotoAf Hlatory of graadom ^ 62« 

2« Cf« ]aalna*a Intaraatlng ooomant upon Auatln'a ayatam: «!i!ha waatam world 
to whleh thay (tha Auatlnlana) oonfinad thalr attantlout xsuat ba ooncalvad 
aa having undargoaa two aata of ohangaa# Tha stataa of oodam iSuropa auat 
!>• oanoalyad aa harlng baan foznad In a oannar q^alta dlffarent from tha graat 
angplraa of tha Butt axul a naw ordar of Idaaa on the aubj^ot of leglalatlon 
nuat ba eonoaiyad aa having baen Introduoad Into tha world thru tha aqpira 
of tha Hoatfuia* unlaaa thaaa ohangaa had taken plaoa^ i do not beliava that 
tha ayatam would 07eT haya baen angandarad In tha brain of Ita author** sarly 
Hlatory of Inatltutlon a. 385-^| aae alao, Ch« l^ anpra ^ 

3* Of oouraa^ thla la ahown In apaotaoular faahlon thruoul^ tha atata<-Churoh 
oontroyaray* Of* Laakl'a bookat 0£# ojLt«f and ^Iggla^ Churehaa In tha MOdam 
Stata» Thara la alao ouoh to ba aald on the trite subject of the pradoialnanoa 
of legal mlnda In political theory; ac« ^Idgwlok, payelopnent of jsuropaan poll - 
t^f paaalm; Flggla« Divine ^l^t of ^Inga ^ 278 aqqi Crolyt pronlaa of Amarl- 
can Llfa> paaalia# 

4« Hare too the legallat domlnataai with all the leglalatlon of jnodern tlmaa, 
tha anolant oonoept that the funetlon of the legislator la narely to dlaoovar 
ataraal prlnolplaat aurvlvaa* cf # found, ' Jurlatlc probleam of national 
irogssStSLf iu American Journal o , f 3oolology > Vol. ZKII*, 721 aqq# 
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are fnnriaimintal prliiolplas* To ezoaivate tham !• the xBeanlag of progress* Ibas 
they approach the study of Institutions with a statlo philosophy^ and an Intel- 
lectual affinity for abstraction* They are endeared to certain entitles, for 
It Is with these entitles that they oooijuret and It Is In terns of then that 
they haye been tau^^t to thlnlc# And It Is easier so«^ 

Bat these habitual entitles, 'these personifications and uniformities, 
in their turn, teiqpt us to snploy in our political thinlcing that method of 
a priori deduotion from large and untried generalisations against whleh nat- 
ural science from the dsys of %con has always protested**^ And this is the 
substance of our charge against the orthodox political theorists* !£helr 
synthesis is a fine-spun web built upon abstraction^ 32helr assusfptions are 
exact formulae, doffaas of faith from whleh 'everything that can be deduced 
without breach of logic is truth* '^ 'Xhe practical value of all sciences 
founded on abstractions depends on the relative icoportance of the elements 
rejected and the elements retained in the process*'^ Ihe trouble with the 
metaphysical analysis is that too mxieh'h4s.l>ean left eut*. it leaves out the 
web and tissue of social life* 

2* Of the Bebelllon* 

An acute observer of social institutions, writing seven years ago, 

1* 'in thinking about politics we seldom penetrate behind these single enti- 
ties which fom themselves so easily in our minds* * ^ • political abstrac- 
tions, such as Justice, or the state, stand in our minds as things having a 
real existence*' Wallas, 0£* ^it *« 138* 

2. Ibid *. 139* 

3* Bryce finely criticises the theory of sovereignty: 'It has nothing to do 
with the actual forces that exist in a State, nor with the question to whom 
obedience is in fact rendered* * * * it represents merely the theory of the 
law* * * • Olhe actual receiving of obedience is not (as some have argued) the 
oharact eristic mark of a sovereigu authority, but is a postulate of the law 
with regard to each of the authorities it recognises*' studies ^ 509* 

4* paguet. Cult of inoompetence . 205* 5* Maine, Early EiBtorirC si61^n\(> _ 
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Miidt^ I fhlAk It clear tbat within recent years an uneasy euepiclen haa ooae 
Into being tbat the principle of authority has been dangerouely Inpaired, and 
that the aoclal eyeten^ if it ia to cohere, aazet be reorganised* • sicey 
trembles before the increase of disrespect for law;^ TTillou^^y utters tear- 
ftil forebodings*^ 

tttis is but another indication of the static point ef view of the ortho- 
dox theorists* Ih^ are purblind to change* He theory can suarviye in tote 
such inetitutional changes as baye occurred since Hegel* s tinae{ aboTO all, 
xu> theory which rests iqpon the status %uo* Hew babite of thought and feeling, 
new organisations of social life, new channele for expreesion hare appeared 
since 180Q, and these den*nd explanation and inclusion in any adequate po*- 
litloal theory*^ 

¥0 take one eoEsn^le, the theory of soyereipity* • Sixty years ago, 
sorereignty was a sii^le question of quality* Austin had dononstrated that 
there met be a soyerei^i soBMrehere, and tbat aiyereigaty * * • moat be ab-* 
eolute* ^t the Congress which in 1886 sat at Berlin to preyent the parti- 
tion^of Africa from causing a series of wars * * * was coapelled by the of 
the problems before it to approach the question of soyereignty on quant ita- 

1* Adams > Theory of Social Heyolutiona > 1* 

2* Sicay, 0£« cit *a introduction* 

9* *How, as in the sophistic period of Greece, the binding pcfwer of tradition 
and the necessarily sancrosanct character of the denands of both State and 
Cfaiurch are questioned* * * * (Ihere is) danfer lest this indiyidoallsation 
of moral authority result in a decentralisation of moral oblitfitlon, which, 
if not regulated by well-established principlee of ooiaduct, will giye free 
play to Indiyldual prejudices or passions, with a resulting loosening of 
social and political bonds** T/illou^by, Social justice ^ 216* 

4* Cf# Wallas, 0£* oit*, 61* 
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tirm llaa«#*l m eztariiAl rdlatloxui, thftrolbrt, soTeralffity I0 210 longar 
voltazyt thare are gradatioxui of 0QT«Ml0ity# All tlxis Is oontrazy to tlM 
abMlutistlo theory* 

*We are liTlxig in the mldet of a type of eoolal order vhioh oaa only 
hare oome to hold ite plaoe In the paet, and vhioh oan only oontinne to hold 
its place in the fature^ in reepeot of one roling (quality alone^ ite own 
fitneea in the nerer-relaxed strain and etreee of an aeoending prooeae of 
erolution**^ In eooh a spirit do the onrrent oritioe of the orthodox con-* 
oeption approach their aoalyeis* Zheir test ie a pragnatio one* lnetitatl«- 
tione are to be Judged hy their aohierenent, and to be oonetracted on a baeie 
of functional utility* Xhe eoeial eysten they reoofniee ae ooioplext they 
attenpt to dieeoTor eoientific lawe of social engineering with which the sys- 
tern can operate most effectively. Unlike the metaphysicians, their first 
(luestien is net TThyr but Hiwr Chey refuse to acoept presuppositions unquee^ 
tiened; they wexOc under strict principles, as we shall see, but their princi-* 

1# Ibid* > 160*-1« Cf« Herrisai *For the puxposes of International Law, sorer- 
eiffity is rei^ded as the aggregate of these powers ( of uucing war, indepen- 
dent legislatlan, etc* ) , rather than as an indiTisible principle out of which 
they all sDttaate* Hence, being a aun or taass of rights, a part may be.takan 
away without wholly destroying the soirereignty* Xhe sovereignty may be less 
perfect, but it is still severeiffity* * fhe Histgry of the theory of sever- 
eiaity from Rousseau, 213* obe feeble attenqots of the orthodox theorists to 
avoid the issue faili neither the German theory of auto-limitation, nor Aus- 
tin's apology, avail* Che latter says: 'She definition of the abstract texm 
independent political society * • * cannot be rendered in ezpressiens of per- 
fectly preciee iaqport, and is therefore a fallible test of specific casee* 
fhe least iiqperfect definitiem which the abstract term will take, will hardly 
enable us to fix the class of every possible society** Brown, 0£* clt«, 103, 

2* Kidd, 0£* cit*, 140* 

S* *,Tallas suggests the nature of the material whence is to be built a new 
foundation for political science* *Che facts concemine^ homan nature when 
collected must be arranged * * • under three main heads: descriptive facte 
as to the human typei quantitative facts as to inherited variations from that 
tjpe observed either in individuals or groups of individuals; and facts, both 
quantitative and descriptive, as to the environment into which men are bom, 
and the observed effect of that environment xqpon their political actions and 
iflVulses** jgg* cit*, 122* 
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plas are basad on a wida iaduotloA fron aqparienoa* in tliort, thalr approaah 
is raaliatio* I'or tlxan vbatarar aooords with or q^aaora or alda thalr fimoLa-* 
mantal prlneiplea, la subjeetad to orltlolam to test lya validity in tama of 
Inatitutional Ufa* It daala, not with logical oorallarlea, but with taonan 
ralatlona* It bellarea that a thaory flnda Ita truth In ita application, not 
that tha preaant aooial ayatam la ldaal« For it *tha ethically rie^t isaat ba 
aoclalagloally paaaibla# * ^ 

B# Principlaa of iUialyala. 

Qia rebellion la indeed againat the authority of the moniatlc atate* 
It la a. jBoral revolt of the indlTldual, who inatinetlTaly feala hioaalf 
orajqpad whan faced with the omipatent atata af the aataphyaiciana^ jLnd 
fundaaantally thla la bacauae of the yary inoonaiatency which Ilea at tha 
bottOB of their atractnra* She confoaion of tha real with the ideial de-> 
nlea all ethical yalidity' to private Jtidffaant conoamlng palitical action* 
Xha Hegelian atata la abaolntaly goad, and allowa the individual nothing 
bat acquieacance in its conduct* 

It la thia noral pra-aoinence of tha atata that ia the philoaaphical 
crox of tha attack* proceeding from a functional analysis, the critica deny 
to the atata thia moral aanction* In tha worda of Cola:^ *fiiay (i«e«, the 
orthodox) contend that the individual human being azpraaaea himself thru his 
Camnoxiaaalth in some finer and diviner way than in hia own being; that his 
greatest self-reallsatian la te loae hiaself in the great soul of his country, 
and a lot of similar nonaenae* I contend that, whereas a nan may eacpress 

1« Hobhouse, 0£« clt«, 15* 

2* Supra ^ p« 51* 

3* Cale, Labour in the Cemaoawealth . 37-6« 
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hlBself largel; thra hie Coiaaoflwealth or sooe other group to whioh he belongs , 
there li ne Inherent etqporiority In euoh expression oyer his piirely personal 
expression of hip own lndlTidu»lity« I contend that his indirlditftlity is the 
fandilaentally important things of which all groizps • # • are merely projec- 
tions.* 

m other words 9 the basis of the new theory is pluralistic ; from the 
start the critic dehies that the state is an end-ln-itselft a self-ezplahatory 
unit* Shore are many ends in society* According to Laskig *we do not pro- 
coed from the State to the parts of the ;5tate on the gronnd that the State is 
more fOndamantally Unified than its parts, bnt^we^ on the contrary^ admit that 
the parts are as real and as self-sofflcient as the whole.* it is thns a re- 
%listic return to the ultimate value of the individual, the unique person* 
*ln the monistic theory of the StatOt the indiridual deriyes his meaning from 
his relationst in the plujrallstic theory, while his relations msy be of the 
deepest slgnifioanoe, it is denied that they are the sole criterion by which 
a man eu«^t to be Judged**^ 



Tet this lallTldaallom la net of the eld dlsJunotlTe sort* the the 

of the plurallsts may hare an Ideal world Inoonneoted with that of anothert^ 
hie ll'fe is not solitary*^ Seoial psychology has shown that Aristotle* s dic- 
tum is ma0iiflceatly true; and it Is this real indiyiduality lAlch pluralism 
endeavors to free firom absozptlen by the monistic state* fo quote Laskl:^ *lt 

1* Ladci, Problem of SoTsreiaity^ 9* 

2« Ibid *> 11* 

8# ^Hewerer organic be the oomnanity In which we live, nan is a solitary no 
less than a social beings and his ideal world is at bottom Interstitial,* 
Ibid* . 264* 

4* •Teu speak of the isolated IndlTldualt ^t where do you find such a thing 
as an Isolated Indiridoal?* Leroy-Beaiaieu, 0£* clt*, 62* 

6* Laslci, problem of Sovereignty , 24* 
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!• an ixvilTiduall0tio theory of tha State ~ 210 plurallstlo attitude oaa areld 
that* But It is indlTldiaalistlo only in so far aa it asks of laan that ho bo a 
sooial boing* in tho aaonlstio theory of the State there teens no goarantoo 
that nan will have any being at all#* 

SroBk birth the honan being naturally tends to Join himself with his fol- 
lows in ooxBwn entezpriaes«^ Saoh primary groups rapidly acquire emotional 
support t in proportion as thoy aohiOTO the purpose for whioh they were origin- 
ally willed by the indiTidoal iMnbers*^ Sms from, ohildhood, if not before« 
aooial ideals are forusd whieh booooM both the laetiTO for and the teat of 
aooial groupinga*^ Thaae groxgpinga are the produot of indiTidual doairea* 
Xhoy are orguiaations created in reapeot of aome ooisnon purpoao^ and it is 
only thru then that the sooio-indiTidual oan derolop his indiTiduality# Bf 
organisation ho is able to aohiere in a ooiQlex world what wOuid: otherwise 
be izvosaible*^ 

file reality and the value of theae aaaooiationa are inaiated vgpon by 
the pluraliatt inaanmfth aa they are the inatruments by whioh the indiTidoal 
fonotions as auoh, they poaaaaa an ethical value. *We do point to groupa 
within the StatOt or parallel to it^ and urge that they are really harmful or 
really beneficent* Wo Judge then in reference to themaelTea#*^ Shia ia the 
aeoond aaaumption of the critic of the orthodox theory, an asauB^tion derired 
from a study of the nature of the indiridual* 

1« 'Hu is a being with a natural taste for assooiationt not association of 
the fixed, iiaaovable sort ii^osed from without, and enibracing his whole exis- 
tence, lilce the instinctlTo associations of bees, but associations of a flex- 
ible and variable kind, and in orory possible foni« !Ehis natural taste has 
been still further deyeloped in nan by eduoation and experience. « Leroy- 
Beaulieu, 0£« clt »« 52 • 

2» Cf* wallas, op.. cit«, 73-6. 

S, Oooley, social organisation , 32* 

4« jenks. State and nation , 9* 6. Laski, Problem of sovereignt3r^ {^ 
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C# Orltloin of thm SUta* 

With tlMaa two praaiqypoaltioiiA in mixult the orltio prooaada to taat tha 
affloaoy of the othodox atate* VbM,t ara tha pxactloal conaequanoea of tha 
aataphyaloa va have analyaad? Boaa tha atata foootlon aa It ahould? Doaa it 
falfiU tha ethical ideal It haa bean giTan hy ita dafandara? la it capable 
af oanatraotiTa actian for the good of the iadividoal and the progreaa of 
aooiaty? 

1# She nature of Law* 

It ia natxural that the critic ahould atart with a acrutiny of lavf fox* 
it ia thru law that the aovereignty of the atata ia nanifeatad and ita anpraae 
parwar for good ia, hjpothatically, azaroiaed* She critic lingera but little 
aTar tha theory that the law ia the ceiSBand of the aovereign*^ ^en auoh die* 
olplea af Auatin aa Brawn admit that there are nany factual limlta iqpon tha 
pawar of the aoTareiga,^ and that only be a neaningleaa diTagatian ia the aoTo- 
raign legally unliiaited« the pluraliat feela tv^ need to Juatify hia rejectlan 

!• Off Banthaa, principle a of Morale agjL ^etfialatien, Ch« 17; Brown, 0£» cit> , 
342, 354; and Ch* II, aupra » 

Z. Cf« Brown, 0£« olt., note of edltort 157 • 

S. Cf* Sldgvidc, Eleiaenta of Pelitica . note, 22: *I agree with the crltlca 
of Auatin in thinking that the conneotiob of *'CQiii:)and", — inylylng announce- 
ment of wia^, together with power and purpoae of puniahing ita violation — 
can only be applied in an indiwact way, and by a proceaa of inference aooe- 
tiiaaa rather ceiqplicated, to many of the rulea which mike up the aggregate 
of ciTil law. still I think that Auatin* a conception ia alwaya applicable, 
if it ia intaxpreted aa meaning only that the expectation of some penalty • 
• • coziatitutea a motive for conforming to the rulea we call vflaws'^t ^ 
auch injQantile extramea will the theoriat go to uphold an esspty oreed# in 
faimeaa, cempariaon of this ahould be mage with the followingt *But if it 
be admitted that the obedience of aubjecta may be actually limited by die- 
tinotly recofniaed conditions, the propoaition that the power of the sovereign 
ia not lefl;ally limited becomes insigalfioant; since it does not mean that it 
ia not aubject to limitations which even lawyera will recogniae, but merely 
that it la not limited by the sovereign's own ooismand — which no one can ever 
have supposed it to be** Ibid >> 22* Sidgwick nearly gives away his case* 
Thia peaition ia that adopted by Brown in hia treatment of Austin; of. Brown, 
SS* oit *« note of editor, 157 et passim* It ia alao the theory of iherlng* ^ 
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•f the thMZ7# fho VM-Auatinlaas atill Ixuilat tbat whan the oTerelga power 
binda itaelf by Itm^ it Jranalna le]|ally onaipoteAt; but thia ia mere hero- 
worahlp* A oontraot with the atate ia a contract in the eyea of the law^ and 
the atate in each caaea ia anbjeot^ to the ralinga of ita own court a«^ 

The federal form of goyerzsaent haa alwaya bothered the orthodox theoriat^ 
and thia ia eapeoially true in Juriatic theory* Lowell baa brilliantly ahown 
the aignificance of the aituation# *lf the aorereifl^'a power to zaake lawa 
can be liznited to a certain olaaa of affaira, it ia olear that other nattera 
not within theae limita nay fem the aphere of action of another aovereigiY 
and time two aoyer eigne zoay iaaue oemoanda to the aame aubjeota, each being 
aoproBM in hie own department #*^ Suoh haa mere tban once been the fact; 
hiatory telle to acme purpeae of the atrogglea of churoh and atate*^ it ia 
needleaa to aay that auch a aituation ia oontrayy te the moniatio theory of 
aoTereignty# 

Hiatory alao givea evenrtielming evidence to the effect tbat lawa have 
not alwaya had even the appearance of being connanda of the aorereign*^ the 
fonotiea of law-neking ia ooiqparatiTely norel in the hiatory of politioal 
aooietlea; yet the orthodox theoriat doea not perceive the obvioua dednctien. 

!• ordinarily; there linger tracea in the continental courts where the sove- 
reign ia exempt from liability and aait; but tt. Dogult, ep« oit«, paaaim; 
Hoore^ e£« oit*^ paasim* 

2« Brown^ e£# cit» . note of editor, 194» 

3« Note Dioey'a famous inainuationa aa to the permanence of khia form« 

4# Lowell, Baaaya on Government s 216« 

S« Cf* Bryce, e£« oit> > 499-502; Laalci, Problem of Sovereigity # It ia inter - 
eating in thia connection to note the oom^ovent of fioaanquet: 'She hiatory of 
ethica and religion haa little bearing upon true political theory between the 
death of Ariatotle and the awakening of the modexn oonaciouaneas in the Bef* 
omation** theory of the State, 10« Thus he diarestrds most of the move* 
ment antithetical to his theory; of* Flggia, From geraon to grotiua , paasim^ 

6« Of* jenks. Law and politics in the Middle Ages t Maine^ Ancient Lgw > QqIc ^ 



Digitized by 



Google 



61 
If lam onoo wore not oormsaadB, perohAnca they iMy somatliDa roTsrt te that 
bappy MJ3ditioiu 

indeed^ today 'most laws do not belong in their form or their zneaning 
to the category of oonnands^*^ Shore ia eoourring a * differentiation • # • 
between thoae laaa iriiioh deriye their obligation from the will of the gaTorn- 
ing agency* and thoae lawa which derive their obligation from the eonaenaoa 
ef indiTidiul intereata* • • # OSiat kind of law initiated by the oonaenaua of 
indlTidoal .intereata* precedea the kind ef law initiated by political authori- 
ty* ♦ • • The 9 aa political aatherity derelopa, lawa acquire the shape of com- 
laanda* eren to the extent that thoae original prinoiplea of aocial order tacit- 
ly recogniaed at the outaet* come to be regarded aa obligatory only because 
peraenally enacted* yet the oblige ti on deriyed from the oonaensua of indiTidu* 

2 

al intereata aunriyea, if obacured«* aipencer centinaea, ahowing that with 
the derelopoent of the present induatrial regime * there again grows domiaant 
thia primitiTO source of law -**- the oonaenaua ef individual intereata*^ Law 
ia no leziger a cennand* but a regulation of aociety for social co-operation* 

MsreoTer* there la aoxae doubt aa to the applicability of the orthodox 
theory to the facta and needa of modern life* *THien it ia atteiqpted te trana- 
far the prinoiplea and ooncluaiona of law to the aphere of oontroToraiea in 
which not only vaat intereata* but alao Tielant passions are engaged* there 
ia danger that the laa may turn out not to have been made for the new facta 
and not te be capable of dealing with them* 'ao that effort a te apply it to 
them will not carry the full wei^t which law oue^t to aaaert*^ The current 

1* Bryce* 0£« olt# « 500* 

2* Qpencer* prinoiplea of sociology . Tel* II#* Pt« V«* 527-8« 

3* Ibid *. 528* 

4* Bryce* 0£« oit *. 551* 
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2B0T«Mnt tovmrd a42ftlni8trativ0 decentralisatlQa la ooneidered by slooy to bo 
a dflnrioo for 'prorenting law oourtt fMm Intarrexiliis In aattara not suited 
for legal decision**^ *Soolety has been squeesed • • • from its rigid eig^t* 
eenth eentury legal shelly and bae paeaed into a fourth dlmenaion of apaoo, 
nhere it performs its most iiqportant fonotiona beyond the cognisance of the 
Issr^ which ranains in a space of but three dimensions**^ From the point of 
Tiev of the legislator also^ the fiheivy fails to meaaure up to modem require- 
menta* 'imder the reigpa of a Juriatlc theory of the futility of oonacious 
Isw-oaking* eapecially ibon there goea along with it a political theory of 
aoTerei0ity in the general will, it ia ineyitable that the popular law-iaaker 
who ia told by juriata that he pannot flBSke law ahould answer, after the man- 
ner of Dlogenea, by taking up hia roll of billa for acta, and aaying, aolvi- 
tur lege ferenda« fhua thoae who ahould guide the lawmaker think it quite 
needloaa for him to aot, and he ia loft to experiment aa beat he may with a 
power of iaaulng oomaanda in the oame of ergpuiiaed aociety certified to him 
authoritatiTOly by our political theory.*^ Zhia ia one oauae of diaaatia- 
faction with ctirrent legialation* 

*99ie truth aeema to be that the difficultiea which haye been aupposed 
to surround the subject of sovereignty are largely factitious difficulties, 
and spring from the attenqpts made to answer questions essentially different 
by the same terms* *^ The legalists have tried to do what the theorists hare 
done, namely, to confuse an ideal concopt with actual fact# *so long as we 
are aatiafled with the mere logic of a terminology, the juriatlc theory of 
aoToreignty will remain aa impregnable to asaault aa it ia inapplicable to 



!• Dicey, j^g. oit«, 

Z. Adama, 0£« cit.*, 12« 

3* pound, *jariatic Problams of Hational Frogreaa*, 0£« oit *> 726« 

4* Bxyce, 0£. cit #, 542« 
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the faotB of llfe**^ Lmr as a Maoauid of the soTorelgii zoay remain a neat phraee 
for the lawyer; but it does not explain political aooiety* 

Above ally it dees niit explain the natxire of obedience* To say, for 
inetaaoe, that 'such obedience^ \MliateTer its other seurcefly is greatly due 
to the faot that the ruling part • • • inflicts punishmentt*^ is to ignore 
social psychology* The insistenoe tqpon the/jiecessity of supreae power is a 
dessind of abstract logic; sovereignty means stiprenacy^ supremacy requires 
physical power^ power izqplies obedience, therefore obedience is rendered the 
cemmands of the sovereigu* Such reasoning is beyond the test of experience; 
la apology it may be urged that Juristic theory is not concerned with eaqperl* 
enoe^^ but that is a prima facie surrender of all claims to social utility* 

*Te assume that human natxure will change as* soon as provisions for 
State ceiqpulsien have been withdrsmn is to misread human nature* • • • The 
decline of respect for the State, or even the growth of a habit of disobedi- 
ence to State authorities, so far from ii^lying a decline in the motives and 
forces which produce obedience generally, may indicate nothing more than that 
people have begun to obey seme other authorities**^ 

Shis is apparently what is not happening; such instances as the Scotch 
Disruption, and the strike ef the Tolsh miners daring the war, demand a new 

1# Laski, introduction to Doguit, 0£« cit* . xx ? nxv i* 

Z. Piatt, 0£« oU*, 296* 

Zm *Vith the fact that obedience is in any given oomnanity rendered iiqper- . 
foctly, or rendered net at all, law as such has nothing to do#* Bryce, ep* 
clt., 609. 

4« |bAd» > 486* Cf* the plaint of Diceyt ' ..hen a large body of citizens not 
only' are opposed to some law but question the moral rig^t of the State to 
Iflfpose or maintain a given law, our honest democrat feels deeply perplexed 
hew to act* He does net know in effect how to deal with lawlessness which 
is based upon a fondamental difference of public opinion** J2&* oit ** xszviii-* 
zlii* 
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theory of obodioaoa and of law« It is no longer sttffioient to oay tlmt the 
Im is a cooBBttid of the ooreroign* *A conusand # • • beoones a law, not be- 
oaoee it ougjtit to be eaoh, or beoauso it prooeede from a person in other rea^ 
pects soTorelgi, but onl^ in ease it is really obeyed; and in the same way the 
astent of soyereign power being # • • a pure xaatter of faot, depends entirely 
tqpon the extent of the obedience actually rexidered**^ Obedienoe Is a matter 
of fsot, not of hypothesis; *law as a oeaoand of the soyereiga* dees not il* 
luBdnate the hature of civil sooiety* 

Z. RepresentatiTO pelitioal seoooraoy. 

The theorists thereupon fall baok upon the argament that law, as the 
▼oice of the representatiyes of the people, is the expression of the general 
will« Ihe people are soyeroign, and freely auhmtt to the rulings of their 
chosen la4d«vs« She people recognise that only by submission to the cenmands 
of their representatives, xaay they, the people, attain true freedom within 
an organisation* *Ihe modem State develops the comnon freedom of citizen- 
ship in all classes, and coiqpels everytae to submit to its authority.*^ Gov- 
ensMnt is coiqDOsed of nothing more or less than the instruments by ^ioh so- 
ciety aoceiq)lishes its objects,^ and in a democratic society these objects 
are those of cemflien welfare*^ This, in brief, is the theoretic position* 

In it there is a grave confusion of ideal and fact* Government is de- 

1* Lowell, e£* cU*, 222* 

2* Bltuitschli, 0£* olt*, 50* 

3* jeaks. State and Mat ion , 6* 

4* nbe modem theory of demedracy is *the theory of the **State** efficiently 
organised towards the interests of its members* • « * She keynote to the pre- 
vailing theory of social progress is that the interokt of the state and the 
interest of society tend to become one and the same; and that the tendency of 
all modem progress is to render the spheres of the moralist and of the legis- 
lator identical. • Kidd, 0£* oit* ,. 73* I know of no better indictment of the 
metaphysical theory* Digitized by i^OOglC 
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finad as the agoat far pranatlag the MasBan welAra; and kaing Inyastad with 
aovaraigaty^ its prajsalgationa ara praavnaAc ta fartliar this aim* !lba oanalus- 
iaa daas abt logically fisllaw* T% aaj that goyanimaat j^rvMtBU tha oaaoMn 
welfare aaaos twa thinga* It nay naan that such is tha piurpaaa af tha gayam- 
aent; and it otfiy naan that such is tha actual oosnaaiiuanca of goTernmantal ae- 
tlen* In tha orthadaz thaary, these twa meanings ara not distingaishad«^ *It 
may be permissible te define a strooture by its fonctloa, previded the dafini* 
tiea be unamblggau^ • # • If erery goTemment performed the fonotien af pre- 
meting the cemnan gaed and aa athart there wauld be ne harm in defining the 
atata as that which exists fer the oammon good, but if, a.g*, the state is in 
tha hands af a gsTaming class which governs for selfish endSt it dees not per- 
form this function* So we mean by the state the organisation which sustains 
goTerziment or the oorganisation which sustains a pmcullar icizid of government 
aiming at a particular kind of purpose? If the latter, we must get another 
name instead of the state for every actual orgsnisation in so far as it de- 
fiects from our ideal, otherwise we shaU never Jdhov ishether we are talking 

2 

about the ideal world or the real world** 7hia is tha canfusian inta which 
the orthodox theoriats have fallen, despite all their proteatatians about the 
diatinctian between state and government* 

f][en cannot be reprasantedy and any atteiqpt to represent them is more 
or less abstract and misleading* • * • As soon as wo try to represent men as 
such, wo get misrepresentation, and the substitution for the wills of the 

1* *lt is observable that along with a tacit implication that the consensus 
of individual interests affords tha warrant for law, there goes the overt as- 
sertion that this warrant is derived firom the formulated will of the majority: 
ne question being raised whether this fomalated will is or is not congruous 
with the consensus of individual interests* In this current theory there ob- 
viously survives the old idea that there is no other sanction for law than the 
command of embodied authority** Spencer, o£# clt«, 533« 

2* Habhouse, 0£* cit* . 22, note 2* 
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**r6fpr68ented** of the wills of thtae wfaa are tuppoaed to represent them#*l 
*lAStltutioiis wMdh exist fer speoifio purpeses oaa be truly rflpreseatatlTa 
af the oaoBiaA puxpaaa af tbsir nambara^ lOiaraaa n* inatitutien can raally 
ragraaant man in gaaeral« apart frem apaoifio purpaaea whioh they have in 
oamBan«*2 Ihoa it raaolta that the state ^ thra ita ergan the govenuaant^ 
payoho logically canaat represent the people* The oetaphyaical apecalatiena 
of the political abaelutiata^ do not aacapa the oonoluaien that *what ia 
called the will of the paaple really oenaista in their adopting the opinion 
af one or a few paraana**^ 



That it ia ii)q>easible fer the people to participate directly in the 
detaila of goyamance ia admitted by all thaoriata; but the orthodox dodge 
the deduction we hare drown by postulating a *rulo of public opinion**^ «7e 
prevent tha diTorgence between the wiahea of the sovoreigu and the wishes of .\ 
aubjaota la the effect « and the only certain effect , of bona fide repreaen- 
tativa goTarnmant#*^ (And Dicey in thia passage is conteqplating such a goTom- 

1# Cole^ Labour in the Cammoayealth ^ 190# 

2« Ibid *. 186* 

3* tcbia aarerelguty of the people^ thia general will, is only an idea, it 
will be said* it ia an idea; but not therefore unreal* It ia as real as the 
human spirit is real, because it is this very spirit striving for objective 
manifaatation* It lives aM grows, and becenas conscious of itself** Bitchie, 
e£* olt*, 70* 'Ihe acts of the govammant in every country which is not on 
the verge of a revolution are not the acts of a minority of individuals, but 
the acts of an uncrowned, an invisible sovereign, the spirit of the nation 
itself** j;bid*, 74* Boaanquet has pithily axpraased the very position to 
whioh he is reduced: *'*Self -government** ia an idea whioh will be found to con- 
tain the true ground and nature of political obligation* But the roug^ and 
ready application of it whioh, for exaiq^le, represents the individual as sim- 
ply one with the coomunity, and the oommuzilty as therefore infallible in its 
action affecting him, is a pure exanqpla of fallacy, and may be Justly charac- 
tariaed as a confusion preteziding to be a synthesis** aheery of the State. 
54* Cf* llDKechnia, 0£* oU*, 130* 

4* Maine, popular Crovemmei^t. 69* 

8* Cf« Blunt schli, e£* cit *. 449* 

6* Dicey, eg* oit *. 61* 
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naat a« that of Qr^at Britain*) But tUa is no laore tbaa a aubterfa^« •She 
rale ef publio epinleA aoaas fer the noet part a lateat authority whioli the 
pabllo will eaceroiee whaa oaffioiently dieaatftefied with the epeoialiet who 
ie in immediate dharge of a partioular foMtien.'^ Very rarely indeed doee 
•the publio* beoene ftauffioiently* incensed; nowadays there are too aaxiy dis- 
traotiena fer the iiidiTidual* His mind will net eonoentrate upon ooayplez 
adainistratiTO problems of goremaent*^ 'It is nanifest that iq>en countless 
important public issues there is no oollectiye will^ and nothing iA the Jsind 
ef the aTorage nan except blank indifferenoo**^ It is slowly foolish to ex-* 
pect that the aTorage person can form an opinion upon all subjects of nation- 
al welfare; it is siiqply foolish to presume that one assooiationt the state, 
can fanotion as agent for all those interests • 'An institution represents 
migfity anl aisOt perhaps, right » but rig^t or^uiised, nature, perhaps gone to 
seed, never fresh* '^ ^In antithesis to the institution, the person represents 
the nholeness of life* • * • A nan is no nan at all if he is merely a piece 
ef an ixistitution**^ 7et this is another confusion of identity made by the 
orthodox theoriat ; only the atate repreaenta public will and the atate reprer * 
senta all public will* 

were it conceiTable that public opinion ahould rule, in any coavrehen-* 

1* oooley, 0£* oit*, 131* 'So long aa the goTornaent ia fairly, eaay and toler- 
ant, the mere denial of a share in the control of public affftira ia not acutely 
reaented* * *• firyce, 0£* cit* . 483* 

Z. 'If the modem mind haa deyeloped one oharacteriatic more markedly than 
another, it ia an iiqpatience with prolonged demanda on ita attention, eapeci- 
ally if the subject be tedioua** Adama, 0£* cit >« 4-5* 

3* Wella, Ant icipat ions > 147* 

4* Cooley, 0£* oit*, 320* 

5* ibid *> 319* 'However much man acts in common, he wishes also to act alono)» 
* * * It is, perhaps, an antinomy; but it is one which no theory of the State 
dare afford to negloot* * ** Laski, Problem of Sovereignty . 265* 
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slbltt oaaaing ef the phrase, the gOTemment would net fuaotlea with a« great 
efflclenoy a« la evea now the oa«e«^ For while an Institution, ouch as the 
state, dependsc^upon the will of tlie oommonlty for Its exlstenoe. It yet has 
'a lasting Independent life of Its ewn{ It Is eapable of growth and eipanslon; 
If national. It oay perhaps aoqulre suoh a separate power of Its own that law, 
that eren foroo, oannot easily orerthrow It**^ Under the Influence of a 
changing eiiTirenment, and the ttndeney of men to omotlonallso the entitles 
they hSTo erected for a spoolflo funotlan,^ the Institution hardens Into a 
weapon for the rulers, l*e#, the administrators* *0noo set going, the state 
• • • mlg^t he oharaeterlsed as a oresoendo of powor«*^ it Is this peoullarl- 
tyi of Institutions which led Acton to remark that * after surrendering the 
IndlTldoal *e the collect Ito will, the roTolutionary system nikes the oolleo- 
tlTO will subject to conditions wh6oh are Independent of it, and rejects all 
lavs, only to be controlled by an accident** And the same phenomenon led 
About to frame his oplgrao, which was to the effect that it was the pride of 
every Frenchman, vhen ho looked In his glass In the morning, to think that he 
saw there the twenty-serenth pavt of a tyrant, but that he was apt to forget 
that at the sane tine he saw the wholo of a slave*^ 

Itaere is truth In these statements, becawae *eiperlanco shows that the 

1« 'If it were really possible to extract an opinion upon a question of poll- 
tics from a great mass of men, and to shape the administratlTo and leglslatlTO 
acts of a state upon this opinion as a soToreign command, it is probable that 
the most ruinous blunders woxQd be committed** Maine, Popular Qovernment ^ 89# 
Che source of the quotation may be biassed, but its truth remains. 

2« Woolsey, 0£* oit# , vol* II* , 350* 

3* Cf# Wallas, 0£« cit *. 73 sqq*} IC&cIver, Commanlty^ 151 sqq* 

4* Todd, gheoriea of Social Progress ^ 338* 

5* Acton, 0£* cit*, 299* 

6* TO bo found in Seeley, o£* clt *^ 163* 
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State la an ergaaiflm which la oooBnltted ta the hands of certain men, that the 
State neither thinks ner wills ef Itself, bat that It thinks and wills enly 
In and by the theu^^t ef the laen who control the orgiuilaa**^ Our democratic 
aeohanlaB, backed with the Ideallatlo doctrine of the aoTorelgnty ef the gen- 
eral will, haa aided the rlae within the aoclety of an aristocracy ef rulers*^ 
•These nenepellse all the power of the state who alone enter Into Its nature 
and understand It**^ Owing to the growth of Indastrlallsm, ecenoBklc power has 
become the controlling factor In modem olTlllsation; and becaxise of the rigid- 
ity ef the political system thAs economic power has grown up, outside the polit- 
ical concepts oar political system rested upon the do0BUts of the soTorelgnty 
of the people, and the equality of all before the law* Neither of these has 
prevented the rise of the trust • Having constituted the state on a false and 
purely Intellectual concept of human natare,^ and having centralised legal 
power In one organ, legitimate economic Intereata wore forced to gain control 
of that organ as a matter of 8elf-preservatlon#^ The true sovereign In socl- 

1« Leroy-Beaulleu, 0£« £li*f ^''^ 

2* *La demooratle n*est done qu*un regime do liberti ot d*egalit& do classo: 
ello ezprliae ce fait que le pouvolr est Impossible entre Indlvldua egauz« 
]»la elle no pent rlen pour dlmlnuer l*lnegBLllt& oconomlquo: volla pourquol, 
11 y a une pulaaance publiquo regallenne dans l*2tat demecratlque«< Loroy, 
lioa Traaaformatlona do la Puissance Fubliouo^ . 14« 

S# Seeloy, 0£« cit #. 342« *Such a development Is health In Itself, and yet 
• • • an aristocracy mau from the very moment of Its birth be exposed to the 
oligarchical corruption** Ibid # 



4« wallas, 0£# elt# « 199, 

5* *fhe huge corporation and the political xaachine were both created to sat- 
isfy a real and permanent need — the needs of specialised leadership and 
aaaoolated action In these two primary American activities* Tbat In both of 
theae caaea the actual method of organisation haa threatened vital public 
Intereata* * * haa been due chiefly to the disregard by the official Amerl-* 
can political system of the necessity and consequences of specialised leader-* 
ship and associated action* The political system was based upon the assuBsp- 
tien that the Individualism it encouraged could be persuaded merely by the 
power of words to respect the public interest* * • • These assumptions were 
erroneous s and when associated action and specialised leadership became neces-* 
sary In local American politics, the leaders and their isachine took advantage 
of the defective official system to buAld up an unofficial sys|y^Q>etter f[^ 
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oty i8 tli&t person or body •' persono *who can make hia (or thalr) will pro- 
Tall wliotliar ^iUiltkoolMr or agalnot the law**! Henoe it has rosaltod that 
the state tends to be doninated by Interests other than those of the •sove- 
rel9i people* #^ 

Che theory of politloal representatiye democracy is inadequate* it is 
inadoqiiate because behind It there stands *a theory of soToreigaty which, be-* 
cause it nakes political outcasts of those whose Intiaato beliefs it fails to 
control, is at war with all the deeper realities of human lifo«*^ •Itho as- 
sertion of the doctrine of popular sorereigaty is, therefore, rather the begin- 
ning than the end of democracy • 'inhere can be no democracy whore the people 
do not rtlo} but goTornment by the people is not necessarily democratic« fiio 
popular will • • • must be expressed somehow in the interest of denuicracy it-* 
self«*^ But each an interpretation cannot be sfcpectod from the otthodoz 
theorists; their minds are izqpresaated with a false method, their view of 
society is truncated*^ 

suited to actual popular needs* # • # The consequence has been a separation 
of actual political power from official political responsibility* • Croly, 
f2fiS||i«£f American life . 124-5 • 

1« Bryce, 0£* clt«, 512. 

2« *lhe fundamental social fact of our moToment, far more iiqportant than any 
security afforded by law, or than any machinery which the State can put into 
action, is the fact that llYOlihood is at the will of the possessors. • • • 
Host men new fear the loss of employment more than they fear legal punishment, 
and the discipline uoder iriiich men are coerced in their modern forms off ac- 
tivity in £tigland is the fear of dismissal* She true master of the Bigllshman 
today is not the Severe ign nor the officers of the State, nor, saTo indirectly, 
the laws; his true master is the capitalist. • Belloc, op« cit., 85* Cf« Colo, 
Labour in the Ooianonwealth . 186« 

3. Laski, Problem of Sovereiggty^ 137 • 

4« Croly, promise of American Life. 179 • 

S# •^ill they (the theorists) go bade to the premises and say, that if the 
soToroiffity of the people and equality lead logically and liqE^eratlToly to 
these conclusions, it is perhaps because they are false ideas, and because 
these conclusions prove then to be falser Shis is a course not likely to be 
taken, for the sovorei^ity of the people and the principle of equality are 
something more than ideas, they are sentiments* t •* Faguet, 0£« cit «. 2Q: 
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Chapter IT* 

XH£ DOWNFALL OF THE UQDEBN SZATK 

A« State and Seoiety* 

'in the BietaphyeloB of abselnte idealism^ eyery experianoe is oonbined 
with, taicen vjf into, the total experience of the Abeolute, and thus its parti- 
ality and unreality are traneoended* In preoisely the eame way the individual 
ie taken up into the eooial eyetem, whioh for ethioal purposes is the mani- 
festation ef the Absolute**^ *9he State, as the realisation of the substantial 
will, • « • is the rational in and for itself* This substantial unity is ab- 
solute unaoTod end for itself, in whioh freedom reaohes its utmost riglit, and 
has at the same time the supreme right against, individuals, whose highest duty 
is, te be members ef the State* *^ 

Ibis is the position ef the Hegelian theorists whom we have criticised* 
It is the position that society is an organism, with an end in itself; and 
the position is Justified by basing it upon the general will* The critic 
denies this position on both theoretic and practical grotmds* 

Theoretically, Hegelian metaphysics does not demand the view that society 
is an organism* An organic unity is one Ihiwhich the end is the unity of the 
parts* and in which the parts are therefore an element in the end* How it 
may be true that *the ultimate ideal is a state of society which is organic* 
It is true, too, that only thru our present society can that ideal be reached* 

* * • It may be granted, too, that the progress to that goal may safely be 
considered as made continuously thru society* Yet it dees not follow that it 
would be well te regard our present society as an end* For altho our progress 
to the ideal is thru it, that progress is often negatively related te it* * * * 

1* Sabine, •Liberty and the Social System*, in Philosophical Review , ^al^IHr« 
667* y " ^^ 
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If the partieular rolatlona whioh conatltute our present seoiety at aziy aeiaeiit 
are te.be looked en a« means (as they are) to be Aisoarded whea better ones oan 
be feimd, this is sufficient to destroy the claios of our present society to 
be considered organic*'^ *7/e are not entitled to argae that the society *f 
fthehpseaamtyis an organic iinityt becanse the ide41 society is such a unity* *^ 
*We can gain nothing by sailing sociaty an organism unless we are prepared to 
assert that it is the end of the individuals coaposing it«*3 Such a position 
the critics flatly deny#^ so postulate a purpose lying within society, such 
as human well-being, or the general welfare , is no proof* ^ t^hen we study 
historically any society, we loam that its character is to be discovered, not 
so much in the purpose it nay announce, as in the life that it leads* *^ the 
state is based upon will, but to assume that therefore its will is inevitably 
beneficent and efficacious, is pure mysticism* * Shore is no will that is 
good merely by self-dofinition; it is actual substantiation in tenas of the 
event that alone can be accepted as valid**'' 

And it is here that the practical objections begin* fixe boundaries of 

1* MoTaggart, Studies in Hegelian Cosmology , 189-90* 

2* Ibid *, 188* 

3* Ibid *, 192* 

4* *When we accept the idea of the state as an organism, what is os^pbasised 
is subjection of its parts to the welfare of the whole* But, in sober fact, 
the welfare of the state means nothing if it does not mean the concrete hap- 
piness of its living members* For the individual regards himself as an end 
not less than he so regards the state** Laski, Authority in the Modem State, 
34-5* 

5* Cf* lioTaggart, 0£* cit *, 176-84* iTote that under Hegel's law of progress, 
~ thesis, antithesis, synthesis, — philosophy, or mere man, can never say 
which trend should momentarily be followed; thus there is postulated an absol- 
ute value in the person, which is not erased by the fact that whatever occurs 
leads to the Absolute* Cf* MsTaggart, *Conception of society as an organism*, 
op # cit *, for an attempt to show that Hegel does not involve the organic view* 

6* Laski, 'jaoclesiastical Trasts*, in Canadian Law Times: vol* laXTI, 195* 
7. Laski, Authority in the Modern State, 28* Digitized by GoOqIc 
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the state oannet be ooasidered oenuaeziaurate witli these ef society^ because as 
a matter ef fact Hhe authority that Is exerted in the xuu&e of the state falls 
te aoconplish that for which the state exists* '^ Xhe state exists to pronote 
the good lifOt but *the one thing by which we must be izqpressed is the absence 
ef proportion between political purpose and its achiersment**^ Before the 

pvalpailai^BetKod the pretensions dwlMle* Iheorlsts aay postulate that the 

« 

state is soToreign and that it exorcises its supreme power as the eaypression 
of the genaral will; but this is hardly helpful unless we knw how in practice 
that will is eacpressed.^ ind a realistic analysis of the modem state suggests 
that •what we term state-action is, in actual fact* action by govonmesfc,*^ 
and that goTemment is controlled by interests*^ *Ihe point is that the State 
is not equiTalent to oommanity^ that the political association does not in- 
clude and cannot control the lAiole life of man* She State is seen to be net 
oemmnity^ but a peculiarly authe^rltatiTO association within it**^ (Che state 

1* ibid» « S2-3* •Shore has been yet no state in history in which the consis- 
tent effort has been towards the unique realisation of the common good*^ ibid » « 
*!• 

2* Ibid* > 37* 

3« •She idea of a ••general will** that is necessarily good • • • seems to con-*- 
tributo but little te oiur understanding ef the oTont. A will is "good** If it 
ie a good will; but it is difficult to see why any character should be affixed 
te it until we have had time to watch it in actual aperation*^ lbld «> 67. 

4« Ibid* . 30* 

5« •Qovemment exercises power not in the interests of any party or class 
within the state but in the interost of the state as a whele# But that is 
tndisguised idealism* In sober fact, gorerneBLant is exerted in the interests 
ef these idio.centrel its exercise* That is, indeed, progrossiToly less true* 
But once the fact is clear that the result of gOTornment is in practice dif- 
ferent from what theory makes it, the necessary inference is a suspicion of 
power* • Ibid * . 40* Cf* the Torbiage of Browns •Soday the lo^rial parlia- 
ment althe it is net an infallible exponent of a "general will", approaches 
sufficiently near to this ideal to miOce a coneeption of law as an expression 
ef a general will, a repr esentat ion , the not a verbally precise generalisation 
ef actualities*^ •She Jurisprudence of M* Suguit^, in Law Quarterly Beview . 
Tol* xmi, 178* 

6* liaciTor, e£* cAt* > 35* 
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l8 not an organism, is not identioal with society, for tlie suff ioient reason 
tbat the individual has legitimate desires outside the state*-oontext, desires 
whioh cannot be effectuated by the action of the laodern state ^^ 

Shis being so, we need to inquire what Is the basis of obedience to the 
demands of the state, and to what degree the state may serye its members* Ihe 
first 14 the problem of liberty, the second that of dlTiiion of power* From 
an answer to these questions, may be gleaned some insight into the proper 
position and the ftinotlen of the state la modem society* 

•Che establishment of liberty for the realisation of moral ideas * • * 
(is) the end of olrll society**^ The basis of obedience is thereftre consent. 
Obedience will be rendered to the state In so far as it secures the freedom 
under which man can feel himself an autonomous moral unit*^ if the state is 
to serre the ceiBBen welfare, the creative instincts of men must be aroused 
and given effective institutional outlets* Freedom mast be orguiised;^ else 
the state, as represented thru its organ, government, will be constantly 
tsB^ted to transgress Tqpon individnality* For, as we have seen, institutions 
have a life of their own, and tenl to become exclusive and domineering; to 
pervert the end thqr ^re Ideally to achieve*^ 

1* *lhe state stands for an area of common good, not for the whole of coionon 
good* Che life of the individaal citizen cannot therefore be lived wholly in 
the light of the ideal for which the state stands*' Mac Ivor, •Society and 
State*, in philosophical Review^ Vol* XX*, 41* •Ibe fact that the State claims 
to be the community, aod in fact exercises the greatest part of the community 
power, does nothing to prove that the State is rightfully the coosBunlty, or 
its sole representative, or that it has an absolute claim upon the individual's 
loyalty and service** Oolo, SelfHSovemment in Industry > 121* 

2* Acton, 0£* cit*, 298* 

3* 'Men obey government because the retxu*n for their obedience is the ''real'' 
freedom It is the object of the state-life to secure*' Laski, Authority^ 34* 

4* 'Certainly deliberate organisation is hecessary is opinion is to flow into 
channels where it can be effective*' Las^i, 'Theory of popular sovereignty'. 
In igichigan Law Beview^ Tol* X7IIt 205* 

6* 3gpra > p* 68* Digitized by V:iOOQIC 
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Clearly the orthedex theory does not prorlde the aolutloa*^ In the 
Hegelian state, liberty is reoegnised, but it is liberty under Isir, and the 
ISBV is the eacpressien of a sovereign*^ Xhe frailty ef snoh a guarantee has 
been finely put by one vhe nay a life-study of the problem* *!l!he modem 
theory 9 whloh has swept sway erery authority exoept that ef the State , and 
has made the soToroiffi power irresistible by multiplying these ¥die share i*, 
is the enemy ef the oemnen freedom in ^ioh religious freedom is Inoluded** 
(Aoton, being a Beman Catholio, is especially interested in this application 
of the matter, but his eoLSuqple serres well as an illustration of the general 
situation*) *it condonuu, as a State within the State, erery inner group 
and eommonity, class or corporation, administering its own affairs; and, by 
parowlaiming the abolition of pririleges, it aaancipatos the subjects of erery 
such authority in order to transfer them ezdusiToly to its own* It recog- 
nises liberty only in the individoal, bocasue it is only in the individual 
that liberty can be separated from authority, and the right of conditional 
obedience depriyed of the security of a limited command* Under its sway^ 

1* Sabine thusccritioises Bosanquet's theory of liberty: awhile the theory 
goes definitely fteyond the ready-made individual, it comes dangerously near 
to stoppling with another ready-made entity, the social organisation* * • * 
Characteristically the o&phasis of the idealists was upon the ethical neces- 
sity of finding a station in the objective order, as if the system were final 
while the individual is only casual* The argoment starts from a sound prin* 
ciple, viz*, the principle that ultimately the individual's claim to a rie^t 
has to be Judged in the light of the comman good, but this does not really 
exclude the other principle, viz*, that anyixorgaaisation of the common good 
has also to give scope to individual aocomplisfament* Chus it is ifuite evi- 
dent as a matter ef history that many claims to ri^ts have been made, az&d 
ultimately Justified, the for the time being they were not recognised as con- 
tributory to the common good and were, on the contrary, subversive of the 
institutions in which the common good was then objectified* The point is 
that the oomoen good is no mere ultimate than individiial good; discovery may 
change both** 'Liber^ and the Social System*, 0£* cit,*, 668-9* Of* Bradley, 
t](y Station and Its Duties*, 0£* oit* 

2* * There is no people except the political comflsonity and the individual 
members of the same* All other assemblages for the most lawful purposes have 
ao political voice whatever* Th^y have a rig^t to assemble, but they can decide 
nothing, thcQr can only express an opinion** Toolsey, 0£* oit*. Vol* I, 206* 
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therefore^ erery nan nay profess his oini raligloa nore or leas fraely; but 
hla own rallgloii la xiot fraa ta adminlatar tta awn lawa. In othar worda, 
raligioua profaasian la fraa^ bat ClmrolL gairanmant la oantrollad* And ^ara 
aeoftaalaatioal autharlty la raatrloted, rallgloxia liberty la virtually denied**^ 

An Inaofflelant paychologioal analyala la the chief caoae of thla paal- 
tlan af the orthodax tbaarlat« It arise, I aa oanTlnoeA, from a falaa Tlaw 
ef liberty 9 and ef Its value* Ta Austin, the legalist of the Banthaadte 
narsBaat, liberty denoted abaenoa af raatralnt; ahlle to the Hegelian liberty 
la a dlsolpllne oaf oread by an Ideal Institution under which everyone and 
everything haa the aajae and subordinate statua« And theae paaltlena are In 
turn deduoed from the aaaunptlan that the Intereata of the Individual and of 
aoolety are Identical, and are exproaaed thru the state* ^ it la a ororloua 
coiAblnatlan ef lalaaes-falra and Atatlama,^ which has resulted In a worahlp 
ef uniformity*^ Tet nothing la mora aalf-evldent than that an Indlsorlmlnata 
l^tdlvldoallam la futile In the face of modem Industrial conditions* Even 
when the state-'organ tries to operate for the Intereata of all the citizens, 
giving pref^arenoe to none, liberty is net the result* *When you operate 
aqoality under the present industrial culture, dlaorimlnatlon inevitably fol- 
]:awa* Hence the doctrine vlolataa Itaelf • Therefore the modern jefferaonian 
invoftea the democratic state to reprosa all tendencies to dlscrimlxiation* 
But by this move, they alao^adept a daas, l*e*, discriminatory interest**'^ 

1* Acton, 0£« oit*, 15i; 

2* Cf# Kidd, 0£* clt #. 116-7* 

3* Cf* Laakl, •Damacracy at the Corasroada*, in Yale Heview ^ 70I* IZ«» 795; 
Orely, *Fature of the State*, 0£* clt *> 182* 

4* ^society and the State are two different things* We have not only in 
aeclety the State on one alde^ and the individual on the other; it la puerile 
to aet the actian af the former againat the aola action of the latter** Le- 
rey-*Beaulleu, 0£* oit*, 51* 



5* Crely, pjwsaise of American Life. 190« 
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It l0 thoM a Tloloufl oirole* ladlYidnallam and ludivlaibllity ara Inoom- 
patlble« 

ThQ truth is that oaatrallsatibJi of power icills initlatlYe, and initla- 
tlTO Is tha oluo to indlTiduallty*^ *Wh6re power is oonoeatrated ia a few 
taaodSt there is laoklag that qpirit of responsibility without wfaioh no nan 
can attain the fall expression of his faculties^ There is oore than a nega- 
tiTo danger in such osnoentration* • • • It deadens in any state the iiqpulses 
whioh oalce for the greatnees of a ciVilisation* • • • The real truth is that 
the members of a state are powerless agAlnst an efficient oentralisation 
wielded in the interest of any sooial gragment, howerer large* it prevents " 
the balance of assooiations whioh is the safeguard of liberty, it secures 
tnifomity wiri«iio]Lvo£r*iauthei7espte*iMitxutiefl U /kazBaatna*9re« liberty is 
the diweot antithesis* For lAiere the creative izqpulses of men are given full 
play^ there is bound to be diversity^ and diversity provoloae, in its presence^ 
a decentralised organisation to support it* Zbat is why the secret of liberty 
is the division of power* *^ 

Such is the method of approach of the critic* tor him, * individuality, 
provided it be in harness, is the life of institutions, all vigor and adapta- 
bility depending upon it**^ For him there is nothing irreconcilable between 
the liberty of the individual and his restraint by institations, an antithesis 

1* vihe true democratic principle, that none shall have power over the people, 
is taken to mean that none shall be able to restrain or elude its power* The 
true democratic principle, that the people shall not be made to do what it does 
not like, is taken to mean that it shall never be required to tolerate what it 
dees net like* The trme democratic principle, that every man*s free will shall 
be as xmfettored as possible, is taken to mean that the free will of the col- 
lective people (sic) shall be fettered in nothing* Religious toleration. Judi- 
cial independence, dread of centralisation. Jealousy of State interference, 
become obstacles to freedom instead of sftieguards, when the centralised force 
of the State is wielded by the hands of the people** Acton, 0£* cit *^ 93-4* 

2* Laski, 'Problem of Administrative Areas* , in Smith College Studies in 
History , yel* IV., 50-1* 

3* Ceoley, 0£* Cit* . 324* Digitized by ViiOOQlC 
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whloh the orthodax tbaorist subqonsoioualy balierad to exist, and whloh he 
tried either te eiplaln «vmy by a traoaoeadental theory of huBttn nature, (in 
whioh he omitted half the trath) or to lessen by sa emphasis on the princi- 
ple ef equality, a oenoeption derired from that of the **soTe9eign peeple^^ 
Che critic believes that snch a principle is insafficient,^ that *the public 
interest is te be asserted, not merely by equalising indiyldual ri^ts, but 
by oeatrelllng indiylduals in the exercise of those rietits.*^ ip^s critic 
recognises that * social types of behayier are indispensable to individual 
groirth«,3 and that every ergsnisation inplies obedience* ^^ 

With the recognition ef the necessity of orgsnisation and of power there- 
in, the critic insists tcpon the freedom of the individual* But the significant 
point hero te bear in mind is that for the critic, individoal freedom is free- 
dom organised* ^Liberty is not in itself a positive principle of social organ* 
isation,*^ and to ask for liberty as such would be to revert to the condition 
anathematised by Acton*^ Hence the problem of freedom is, in Laski^s phrase, 
one ef division of power,^ or of administration sad correlation*^ 

90 secure the desired freedom, the necessary expression, men associate 



Sabine, 'Liberty and the social System', 0£* cit *> 674* 

Croly, premise of American JLife, 190* 

Sabine, 'Liberty and the Social System', 0£* js]|t*, 674* 

Bryce, 0£* cit *> 486* 

do usestu, Authearity Liberty and Fgnotion, 192* 

Supra^ p* 74-5* 

supra , p* 77* 



1 

2 

3 

4 

5 

6 

7 

8* 'the org^isation of freedom in Society consists in securing two things, 
first, the best and most perfect relationship of institutions within the Com- 
mexBvealth; and, secondly, the most perfect subordination of all institutions 
te the expression of the wills of the individuals whom they exist to escpress*' 
Cole, Labour in the Commonwealth . 200* 
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in groups haTiag a oooubah purpose* *She oad of tho assoolation Is not the 
asseolationt Imt these things whldh the assooiatien proposes to itself* *1 
RUi&oreation of an assooiatien has therefore a fonotional nooessity; but this 
aaana that there will be as lasny asseoiations as there are oeoBBon purposes^ 

2 

that one institution cannot absord all the interests of men* *!ehe necesei*- 
ties of sooial life oannot be satisfied in a single yast cosBBonity of all men* 
Within the widened cooDmnity there nsast always renain the nunerous liJceaesses 
and differences of sooial groups* * • • Sheso necessitate nearer centers of 
social activity, nearer entities* Farther, the activities of znen are deter- 
mined by the necessities and limitations of loyalty, so that each area re*- 
quires its oim autonomy* Pecentralisation is as necessary as centralisation* 
* *«9 Thus wo reach the conclusion, thru a psychological analysis, that the 
state is 0x4) ^^^ ^^^^ o' political entity,^ that ^popular sever eigtxty* can- 
not bo orgonisod xuder an absolute end absorptive state* To attain real free- 
dom, the diversity of interests of men must be recognised, axvd, what is more, 
must be given institutional eacpression*^ ^Self-assertion thru voluntary or- 

1* de iiaoztu, e£* cit*, 251* 

2* *in the primitive world a single set of institutions inclosed the life of 
a people* it was then easy to find a sinqple exterxial sanction for all conduct* 
AS comnnnity develops it unfolds within itself many associations, and these 
all build their own institutions and call with many voices to many allegiances* 
Thus the social being can no longer find the unity of his life in the more ac- 
ceptance of any single social claim, but only in so far as these various claims 
have been related and harmdnised in the focus of his ovn responsive personali- 
ty** Ifiaciver, Commnnity ^ 161* 

3* Ibid* « 264; of* Cole, Labour in the Commomrealth . 57* 

4, cf* wallas, 0£* cit *. 81* 

5* *An iiq^ortant part of the true freedom of its citizens lies in the pursuit 
of ends not political, and essentially transcending the limits of any particu- 
lar state, since they are conceived as good for men as men* In the pursuit of 
such ends, they organise themselves in societies not identical with the state, 
and lAiich ou^t to be independent of it* So org^nisin^ themselves, they worlc 
out their concrete freedom* * •*" Hollands, * Nature, Httason, and state Author- 
ity*, in Philosophical Review . Vol* XXT, 660* 
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gBjiisation is of the easenca of democracy**^ 

' Cho slgaifioaiico of mxch assooiations in seen from two angles, in the 
first place, the oreatiTO impuftses of men can best find satisfaction thra 
Tolnntary organisations* In the second place, men will give their allegiance 
only to these institutions which fulfill their desires. 

In the owrds of an eminent sociologist,^ t^Qjusozxity is the coiamon life 
of beings who are guided from within, actively, spontaneously, and freely re- 
lating themselyes to one another* • • • But the State works with an instru- 
ment which is necessarily formal, proscribing the general external conditions 
of social life* • • # Its instrument resembles no **leaden rule** which can 
adapt itself to the actual mouldings of the social structure, but an unbending 
rod which can measure only its general outlines** * Since th« state is an 
organ of authority, which uses of constraint or the threat of it, whereyer 
e^iUiTalent results, or nearly so, can be attained by the method of liberty, 
this method oug^t to have the preference**^ The state, by its nature, does 
not provide the primary outlet for the impulses of the social man*^ It is 
predominantly a regulatire organ, not creative*^ Lerey-Beaulieu, speaking 
en this point, says:^ *I SExamine what we are all agreed in calling the great 
achievements of contemporary oiTilisation; and I find that three-fourths, if 

!• Ceeley, e£« olt«, 288# 

2« iiaciTer, Cemmuiiity . 34* 

3* Leroy-Beaulieu, 0£* oit*, 149* 

4* *From the bery fact that the '^tate is so absolutely destitute of the fac- 
ulty of invention, * • • it follows that the State cannot be the first agent, 
the primary cause of progress in human society** Ibid*, 90-1/ 

5. Ibid* , 90* 

6* Ibid* . 53* 
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n^t &lne-t«atli0 af them, have been effected by tbeee 'various oelleotlTe 
ageaoies wieldlag ne ceerclve force of cay klxiGl*' *Se far from the Stette 
being the origin of all great werke of general utility, it can be shown from 
history that free asBOOlatiene hare constantly lent their laachinery to the 
State for those serrices vhioh do most unznistaicably derelve upon it«*^ 

The voluntary association, on the other hand, is by xiature cenduoiTo 
to human achievement and initiative* 'The prizaary incentive to co--operation 
Is a spontaneous attempt to make efficacious the social will of individuals 
striving for a definite goal* v.liatever tends to orgsnise this will is an 
instrument of progress* And on the face of it, a flexible system of orgsni- 
satiens and institutions, if propoerly co-*ordimted, will promote the inter-- 
ests of society more than can one dominant, inflexible org^isation, such as 
the state* Progress requires social mobility, and when the state is commen- 
surate with social apace, ther can be little motion* 'It is better that life 
and initiative should be diffused thruout the social body than that it should 
be concentrated in a single organ which wields an unlimited power of constraint*'^ 
It is for this reason that the rie^t of free association should be recognised* 
'By virtue' of its superiority from the point of view of conception, invention, 
and aptitude for frequent modification, or varied experiments, individual ac- 
tion should be preferred to that of the State* * .'^ 

1* Ibid*, 81* f!rhe State ie in the dilemma of fearing to nationalise because 
it mistrusts its own capacity, and yet of being wholly unable to interfere 
successfully without nationalising, as well as utterly iiis)otent to refrain 
firem interference* &e State that cannot save itself it not likely at preseht 
to save the worker, who is therefbre driven back upon hltnself, and forced to 
find his salvation in the development of his own institutions*' Cole, lorld 
of Labour, 14* 

2* 'By public will we understand the deliberate self -direct ion of any social 
group*' 'Ahd we may naturally expect it to progress rather by the quickening 
and co-ordination of many agencies than by the agep:*andisement of any particu- 
lar one*' Gooley, 0£* cit* > 395, 402* 

3* Leroy-fieaulieu, 0£* oit*, 150; of*. Ibid*, 49-51 sqq* 

4* Ibid ** 147* 'However beneficial may be the consequence ^<Sif'28^lglM?ft0l^^ 
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*llie state is thus dstermljiate^ a closed •rgaaisatioxi of social life; 
while society is indetezniaatey aa oTer-erolTlng system spreadiiig beyoad aod 
only partially ceatrelled byl the deflalte net-work of the state, '^ «Tbe state 
only becomes a dyaamio, pregrossive« and oiiltural agent when it is actually 
felt and understood by the majority of its citizens. In other words^ when it 
and its purposes are oensciously accessible to the majority of Its citizens; 
• • • when it ceases to be a repressiTO police-organ; ivhen it controls thru 
tthe lure of constructive^ forward-reaching policies and not thru forcing man 
into the mold of the pastg when its expression thru gOTomment is fully rop- 

resents ttwo and not the secret, crafty, narrow machinations of a small demi- 

2 
nating caste or class, • And in so far as the state fails to achioTO its end, 

it will not in the long run rooelTO the loyalty of Its maaibvB. Bfo doubt the 

state imy hawe in most cases the benefit of the boubt; obedience is based 

largely upon a subconscious sense of utility,^ and in times of crisis msy 

latlon, ~ and that a large part of It dees confer benefit is unq.uestionable, 
— it dees net cempansate for irz^rovements wrought out with their own minds 
by these upon vdiOm the benefit is conferred,* Laskl, 'Problem of Admlnlstra- 
tlTO Areas*, 0£, oU,, 15, Note that Leroy-fieaulleu and his feftlow plurallsts 
do not intend to substitute the individualist action of the laissez-faire 
school, but organised action, *An economic orguiisatlon framed in the nation- 
al interest would conform to the same principles as a political organisation 
firamed in the national intereOt* It would stimulate the peculiarly efficient 
Individual by offering him opportunities Hot work commensurate with his abil- 
ities and training, , ,* Croly, Promise of American Llfo ^ 368, *39ie right of 
free association is a most important factor ftn the development of conssanity, 
and of the State, it mediates between the necessity of political government 
and the oasualness of wholly unregulated social relations, it ensures the 
expression and furtherance of those specialised interests of culture and doc- 
trine, of art and science , , , , It saves the state from the alternatives 
of stagnation and arbitrary control. It provides a ground for endless ezperi- 
msttti in social organisation. The voluntary association leads the way, the 
State follows, often taking over the organisation of those voluntary associ- 
ations which have bravely but Inadequately endeavored to supply a universal 
or necessajry service, , ,* Maclver, Cofflmunlty, 41, 

1, Maclver, 'Society and State*, 0£, clt ,, 40, 

2, Todd, j£, oit,, 345, 

3, Cf« Brown, Austinlan Theory of Law > 198; firyce, 'jBssay on Obedience*, in 
his Studies , 
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render t9 tli* state their Ipyalty*^ T«t •bodlenoe is also based upoa ooasent, 
and the preblam of obedience is almiys te be solved by a balancing ef Talues* 
All organisations are sabject to an ethical Judsaent which considers not only 
the purpose, bpt the serTice of the institution. 'ITo social claim is absolute* 
• • • is one fsm of society is adequate to the fulfillment of personality**^ 

•loBBanent in men • • • is the capacity of many derotionSf '^ whose nomr 
ber will be proportieziate with the number ef organised interests in society, 
and to whose intensity will correspond the richness of life* only by such 
an hypothesis is it possible to reg^d oontaBgporaneous ciTilisation as better 
than a proceeding one in which the interests of men were less wide* Bat if 
this is true, the myriad associations within the circumference of the given 
society have a legitimate value ascsuoh, and a psychological advantage over 
the state# Tor the large association, the it g^ins in power and represents 
wider interests, loses in some degree the emetienal attachment of its members* 
Adfldnistratien requires mechanisation, and mechanisation blurs in the indivi- 
dnal mefldber the sense of intimate relationship* *ln small groups the re- 



qulrsoMnts ef structure are so single as te mate little trouble, but in pro- 
portion as the web of relations extends and diversifies, they become more and 

1* *lhe sovereign is the person in the State who can get his will accepted, 
who so dominates eter his fellows as to blend their wills with his* Clearly 
there is nothing absolute and unqualified about it* It is a matter of degree 
and not of kind that the ^tate should find for its decrees more usual accep- 
tance than that ef any other association* It is iiot because ef the force that 
lies behind its will, but because man Icnow that the group could not enlture if 
every disagreement a secession, that they agree to accept its will as made 
manifest for the most part in its law*' Laski, Problem of Sovereignty > 17* 
Of • Cole, Labour in the Oemmoawealth « 50* 

2* liaciver. Community , 301* 

3. Ibid* , 279* 

4* *!l!he nearness of the whole to the will of the members is psychical, not 
spatial** Ceoley, 0£* oit*, 407* For brilliant treatment of this subject, 
of* VSllas, Great Society, and mclver. Community , passim* 
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Bore diffioult to meet witheut saoriflcixig hustftn aature; so that, other things 
equal 9 1 the freedom and real tuiity of the system are lllcely to vary Inversely 
with its extent.*^ 

the ooiq)lementary prinoiple is that the smaller associations are able 
te satisfy human needs, and to receiye therefore hiuoan loyalty, M^ich the 
state oan neither satisfy nor receive."^ If the attenpt is nade by the state 

A 

to stqptply sQOh needs, society has sacrificed intensity for efficiency;^ and 
this efficiency can be only tenqporary, f%T the ziatore of man will ultixnately 
rebel«^ If the state tries te satisfy all the needs of man, it has created 
for itself a dileoBa that may be solved only by a delimitation of fonction. 

B« State previnoe and State Fonotien. 

*I«eft te themselves, the natural tendencies of states are lilcely to be 
SKClnsive; while the natural relations of national cultures are those of mu- 
tual modification by free interaction and exchange* She sole direct function 
of the political organisation, the state, is to assure the security and free- 
dom of its citixensi ether ends it msy assist in securing, if public opinion 

1« Che * instinct' of patriotism must here be recognised as a powerful dis- 
traction from the principle* Off Yeblen, yhe nature of Peace * 

2* Cooley, 0£« cit », 54* 

6« ^it is a mistake to regard comounity in an exiteranl way* in space • • * 
the larger circle includes the lesser, but in the world of comBunity it is the 
near relationL^wh&dhhinoludes the wider** Maclver, Community > 319* 

4* •!< needs essentially unlyersal find their purer form in the large coKnn- 
ity, there are more intimate needs, needs more deeply rooted in the emotional 
natxire, which it cannot satisfy* It cannot take the place of the neared com- 
monity, but can oiUy supplement it* In so far as it becomes a substitute for 
the iiear oommciaity, men have found one good at the cost of another** Ibid . 252-3* 

6* Cf# Laslci, Authority in the ^ftodem State , Ch* 1*, passim* 
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approTos^ but thay ds not belong to it of Ito ovn •ssentlal natore**! For, 
as eirea Blunt sclill admit a^^ *tlie State is an external erganiaatien of the 
eomea life. • • • Ihe State ia wbolly based upon the oommen nature of aen^ 
and eapeeially of ite own people* Iherefore it cannot control private life 
in what ia essentially individual** It follovs that the state voannot base 
any claim to sovereignty on the fact that everyone has to belong to it« vsr 
tho it concerns everyone ^ it is very far from concemingt or expressing, the 
whole of everyone. • • • Institutions cannot substitute thesuselves for haman 
wills by ri^bt, althe they continually attempt to do so in fact, institutions 
possess validity and inpose obligations only in so far as they express pur- 
poses comnon to groups of individuals. Ihey are an extension of the naans of 
OEcpression enployed by individual wills, and as soon astfehey pass beyond this 
function^ and try to substitute thenaelves for individual wills^ they can 
claim no rig^t. . .'^ *9!he State is no doubt a regulating an^-s co-operating 
apparatua for certain essential functions. But it is not the only, nor even 
(a priori) the principal and superior organ of thought and movement in Societji^^ 

in accordance with such a fonctional survey, *each form of association 
has its distinctive place and character which cannot without social loss be 
usurped by any other association.* 5 As civilisation becomes more and more 

1. Hollands, *9ature. Season, and ^tate Authority*^ 0£. cit ., 660. 

2. Blunt schli, 0£* oit., 304; *!Ehe modem State has become conscious of the 
limits of its power, and its rights. It considers itself essentially a legal 
and political comnuoity. It gives xqp ^^^ claim to dominate religion and wer- 
shipt and leaves fr eadsw both to chnrches and individuals. The modem State 
claim n* scientific and no artistic authority^ it esteems and protects free- 
dom of scientific inquiry and of expression of opinion.* Ibid. ^ 56. This is 
of course antithetic to his theory, and, because of his conception of * free- 
dom* ^ means moch less tlaan it appears to say. 

3. Cole, labour in the Commoawroalth^ 205-6. 

4. Lerey-Beaulieu,,0£. cit., 49. 

5. liaciver, commmiity ^ 243. 
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eooplax jBmn find •▼er Mfwr moans of oiproooloa for logltiiutto Interoata. Ihla 
liqpllaa a losooning provinoa tor ttlia atate* *Slio noro aalf-ozpraaaloa thoro is 
in other aphorea of llfo^ the leaa naod^ relatively^ people will feel of ao- 
ting thru goTeznaent* • •'^ Snoli a view la the r97Brme of that of the ortho- 
dox theerlata« 7or th^, proceeding under the rationaliatio interpretation 
of hiaaan natnre^ and the doo trine of national aoToreignty, felt that the in- 
oreaae of aooial intereata woidd d oand a proportionate inoreaae of state 
fonotiona*^ Sapouaing the laudable aim that the state ia to promote the pub- 
lic welflire^ thay dreir the non sequitur that public welfare could be achiered 
only by state Interference* It ia a nan ae^iuitur beoauae *te nationalise a 
people haa noTor meant merely to centraliae their government**^ Such a deduc- 
tion cornea from an hypeatatiaation of the state Ante an end-in-itaelf* It ia 

1* Ceeley, o£« cit#, 409« He oentinueas *a principle which ahould remind 
theae who dread the growth of the latter that the only sure way to reatrict 
it ia by doToloping a real affirmatiTo freedom An other reUktiona** 

2* *we are beginning to find out that the pevera of ff^a and water coiq^aniea 
and the relatione between landlord and tenant , between eiqployer azid eatployed^ 
aayt OTon between parent and child, frequently need State interteremce in the 
intereat of individual freedom *' Ritdhie, 0£* cit *, 95* »The state can ex- 
tend ita adminiatrative care, and therefor* ita influence, beyond the domain 
of judicial orgeniaation, but it Qaa then no power of compulsion, and its 
fanetlona are limited to the support and encouragement of ins>ortant social 
objects for ehich the State help is needed* * * * She care of the State for the 
national welfare is here expanded into a care for the welfare of society, but 
only because the latter is in need of assistance** Blunt schll, ip * oit*, 
305-6* The influence of laissez-faire and the Imowledge of Inherent capacity 
in the state, are here erident* 

3* J^bid*, 299* writing in 1918, one member of this school says* *Sufflmariaing 
the economic aituation aa it confronta the people, we recogniae that neir econo- 
mic fonctiona of the state will bo needed to meet the demanda of the aituation* 
* • • fhia being the aituation, the diapoaltion * * • to give the go-by to the 
State, aa a capitaliat inatrument, and to fall back upon new plana of co-opera- 
tion, trado-nmloniam, ayndloalism, or gild Socialism, in ishich the State either 
plays ne part or one of relative unimportance, is seen to be as indefensible 
as the diapoaltion to reject the movement towarda increaaed productivity* Y,1iat"- 
ever may be the vicea of a capitalistic State, there is only one remedy, to 
convert it into a democratic State** Hobson, 0£* clt*, 180* He fails to re- 
alise that theae who give the * go-by* do ao to ma]ce the state democratic* 

4* Croly^ Promise of American Life , 273* 
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alae due tp the assuaptioa that all general interest e oan^ nay, mast be ef"- 
fectixated by the ene organ, the national gOTernsent. fiat *the process of 
oentralisatien is net, like the process of nationalisation, an essentially 
fomatiTO and enlightening political transforaation**^ Centralisation,, as 
we haye already indieated, ingplios ossification, neohanisation* Shore is a 
point of diminishing returns in the administrative process*'^ ?/hen this point 
has been reached, forthar oentralisatien means disintegration of the social 
ceafplez and relaxation of social officionoy. 

It is thaa *a false inference if wo say that because the state has con- 
trol over every other association, therefore all other associations are ab- 
sorbed into the State, or are ceiqpletoly oiroomscribed by its frontiers**^ 
*Becaaso a group or an individual is related to some other group or individual 
it is notrthereby forced to enter into relations with every other part of the 
body politic.'^ Sovereignty, then, assumes a different aspect; it is no longer 
monistic and co]q)rehensive in its gurisdiotion, but rather an attribute that 
can and should be possessed by every organisation functioning for a social 
interest* As firyco^ and Lowell have pointed out, legsil sovereignty is di- 
visible on a basis of ftuietion* Practical sovereignty now divides in a simi- 
le Ibid., 273* 

2« Laski, problem of Sovereignty > 284« ^Social consolicUitlon is • • • not a 
single problem, for social consolidation iiqplies an equivalent capacity for 
administration* I talce it to be an axiom, that perfection in administration 
mast be commensurate to the bulk and momentum of the mass to be administered, 
otherwise the centrifagal will overcome the centripetal force, and the mass 
will degenerate* In other words, civilisation would dissolve* It is in deal- 
ing with administration, as I apprehend, that civilisations have usually bro- 
ken down, for it has been on administrative difficulties that revolutions 
have for the most part intervened** Adams, 0£* oit *. 204-5* 

3* HBkClver, Cemnaix^ty ^ 30* 

4* Laski, Problem of Sovoreiaity^ 10* 

5« 'LOfi^l sovereignty is divisible** Bryce, oj^* cit *> 520* 

6* Lowell, 0£* Clt*, 216* Digitized by GoOglC 
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iMT fashion* Ut may bo so tar dlTldod that man obey one ruler In one sphere 
of action and another in another sphere.*^ 'Folitloally, there is no saoh 
thing as sovereignty at all*' 3!he political philosopher will find hioself^ 
rather 9 in the presence of different wills, some of ^ioh, from their 8trafl;gth« 
hare mere inqportanoe than others* He will aaoribe to none a moral pre-emi- 
nence by the mare reason that it claims political priority**^ Moral achievo- 
ment being the criterion for vesting an Institation with the attribute of 
political power over its members, *you must en this view admit that the State 
is only one of the associations to which a nan happens to belong, '^ and that 
every assedatlen is a limitation i9on the sovereignty of the national ergan*4 

Vhe problea therefore becomes *a problem of the reconciliation of allegi- 
ances, net of the redaction of all allegiances to one*'* The conservative 
Bicey phrases it thost^ *Hew can the rigbt of combined action be curtailed 
without depriving individoalj liberty of half its value; hew can it be left 
unrestricted without destroying either the liberty of individual citizens, or 
the power of the Oevernment?* ' *0n such a view the adjustment of authorities 
becomes difficult; but it is far better to have such a recurrent problem than 
state tyranny within society**' 

1* firyce, e^* cit *^ 521* 

2* Laikl, ^Iheory of Popular Sovereignty*, 0£* clt*, Yol* X7I1*, 214* 

3* Laski, problem of Sever el ggty, 19* 

4* Cf* Vaguet, 0£* olt*, 196 sqq*, where he admits that associations limit 
soverei0ity, but thlhlcs it *an absurd and menstrous incongruity'* For 'in 
fact there can be only one association, the association of the nation, other- 
wise the sov6rei0ity of the nation is lii.dted, that is, destroyed* * *• 

6* liaciver, Comnunlty > 282* 

6* Dioey, Law and Opinion in Buacland , 466* 

V« Hollands, *Batur4, Reason, and State Authority*, 0£* clt*, 660* 
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•9bat wMoh nost lisvardly dlstlngalBboa modern life from anoleat or 
Bodlaeval ia the oonsciotui powor of tho ooonioa pooplo trylag to offootuAto 
their Inotincto.**'' lo aone sueh principle we maat hold if we &re to proaorro 
the demooratlo ayntheaia« If popular aoyereignty then ne&na anything^ it 
aaana a necoaaary diatributloa of powor#^ For the atate, aa wo lave anggeated^ 
ia not a oreativo organ* *lt la an organ of oritlolamt an org^ of gonorall- 
aatlont oo-ordinationt Tolgariaation* It ia above all, an organ of oonaerva- 
tien* fho state ia a copyiat. • ••^ If the vital apring of individual initia- 
tive la to bo retained in modem aooiotyt if peraonal freedom ia to remaint 
powor maat be diatrlbutod* Bat anoh diatribatlon maat be not for tho purpeae 
of the onaaoulation of power, but for the purpeae of ita moraliaation* *An 
effective atqpplemeatary method of co-ordination ia, thoreftro, e^^ually aeooa- 
aary#»* 

fho deaanda of liberty and of admlnlatrative effidonoy, therefore, 
point to a federal aolution*^ Power cannot be moraliaod until the citizen ia 
given real freedom to diaobey, to examine tho foundationa of the claim of tho 
atate to loyalty; and thla meanotea a federal ayateou Leg^l pover will not 
bo real power, effective power, unleaa it corroaponda with aocial interoata; 
and thla, too, preaagea federallam* Zhe vice of the Hegelian a^te ia that 
it may lead to unlimited atate regimentation of life, with no rocoffiitloa of 
the •Inatinot of workmanship* in man* It gave no limit to power, and atatea- 
men ^roaaoned aa if the State-instrumentalitlea had intriiulo power, 7/hlch 

1« ceeley, 0£« olt*, 118« 

2« Croly, progreasive Democracy ^ ZZ9. 

3« Leroy-Boaxaieu, 0£* cit«, 90« 

♦• croly, progreaaive i)qmocracy a 229 • 

5# cf« Iiaolver, Comffloaity i Loroy, 0£# oit#i Cole, e£# cit#; do ijaeztu, 0£# 
o it> : Laald, 0£# cit«, etc« 
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thay hare not, and bm tho tha feeling vblch creates them bad not intrinaio 
pover, which it haa^**'- There was thue in their agretea no nnderatanding of 
the nature of pewer^ no atteiqpt to analyse the significance of authority*^ 
Ihe orthodox theorists proceeded en the assniqption that force ivas a siiqple 

oat tor of fact 9^ and disregarded the psychology of it, and hence the reality 

4 
Of it in social relations other than that iiqposed by the state. 

*Ihe social problos is the preblea of preventing such dlTisions (of 
interest as are Tisible in any dereloped conunuity) frea dissolTing the seci*- 
ety into which they enter, — of keeping such a higjily differentiated society 
ftuidsaentally sound and idiolo«* Ihe assvqptions of the older theorists will 
not serre. An eoaipotent soToreie^ is nythioal here# JBren Dicey raoognisep 
tho existence of asseoiatiens possessed of pever,^ while Willonghby is forced 

1* S^ncer, 0£« cit#, 330« 

2« vihe fact is that to many of those who are engaged in tho task of goTom- 
ment, the problem of authority is either unlaxown, or is unconsciously set in 
texms of the status q;uo«* Laskl^ Authority ^ 61. A major criticism of the 
pluralist doctrine is that it has liicewise Ailed; cf« Sabine, ^Authority in 
the Modem State*, in Philosophical Beview . Tel# ZXIX, 276 sqq. Its nilidity 
will be seen as we progress* 

3* or have deduced it from legal presuagij^iAns* 

4« MaciTor has dene good work on this problem* He sums up the situation, 
from one facet, as follows: *As cezomuiiity different iates, the place of force 
becomes narrowed* Force remains effectlTo against isolated individaals or 
small minorities* * * * Butfforce cannot be effectual against the great and 
growing non-:political associations within oemmonity, and the large political 
groups and oppositions which majority rule engenders* Here there is no hope 
fer cAmmonity, and for the State to iihioh it surrenders the rig^t of force, 
except in the development of the sense of obligpitlon* * Cemmunity , 306* 

5* Crely, promise of American jiife, 139* He finds the solution, slgnifi-* 
oaatly enough, in *the substitution of a conscious Moial ideal for the earlier 
instinctive homogeneity of the American oation** Ibid * 

6* *ln almost every country some forms of association force upon public at- 
tention the practical difficulty of so regulating the rig^t of association 
that *%sz-fxeroise may neither trench upon each citizen* s individual freedom 
nor shake the supreme authority of the State** Dicey, Law and pinion , 465* 
Dicey is of coxirse unable, because of hie premises, to offer federalism as a 
solution* 
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to a\. timid «nd perrortad admission of haterogenelty of Interests in society*^ 



Onoe again we oast insist that the trae principle is fedeiral^ •a oonsn 
organisation for coanon interests^ special organisations for special Interests, 
centralisation fer nniversal order and security, decentralisation for tlie fol- 
fillBMnt of life»*^ *Tlie esential fonctions of tbSoState spring out of its 
▼ery nature^ One of its oharacteristiCi features is to represent the nniTor- 
sallty ef the territory and its inhabitants, te hare a^-thoiaj^t and action whl<di 
can ereryiriiere aske itself obeyed, by the aid of force if need be« From this 
it follows that the State is charged to prerlde fer the oesunon wants of the 
nation; for these, that is, which cannot be suitably prerided fer uzid«r a 
regliu of private initiatire, and which denand, as an essential preliminary, 
the absolute concurrence ef all citisens** *!ehe fttct that the work is deemed 
necessary and that there is no other adequate way of doing it is the real basis 
of nest state fonctions.*^ 

Hence there is a prima facie case for indiridual or group action, as 
against that of the organ of ooog^ulsion and of generality* * Society is a 
plastic being iA.ich enjoys a narrellous faciltjtry for adapting itself to its 
enTirenment, and fer creating those organs which are indispensable to its 
preserration, « • • so long as society is left to its natural plasticity, 

and is not crushed by authoritatlTO force, that is, by the apparatus of con* 

5 
stralnt which we call the State** Free association is thus essential to the 

1* Cf*t o«g«. Social Justice^ ZZZ. *We can decrease 80Clo*-polltical,ref!t 
stralnts only as we hansAnise interests.* 

2» ■solrer, CoBBBinity ^ 284« 

S« Loroy-Beaullaa, 0£« cit >^ 156-7 • 

4« Cooley, 0£« cit #> 406« 

5« Leroy-Beaulieu, 0£# cit# > 69-70 • Acton has a fine passage that is rele- 
vant. *]To power can so efficiently resist the tendencieB of centralisation,^ 
of corruption, and of absolutism, as the community which is [^^e'fl^*^®^^ ^^f LC 
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ritallty of aooiety aad to tho oontlniuuioe of its unity of purpofto# *A11 
aoMOiatloju uro alUco orgna of oonsBUiity^ but tho St&te booomeo the oo- 
ordlaatlug orgpu of than %11»* With such a dellioltatiOA of fUnotloa^ *tharo 
lo no contradiction botvoon tho coaplotoot aotirity of the oiBallor and of tho 
greater ooacsanity* * Ihfcs the Taluea peculiar to each type of orgBjiiaation 
aagr ^o preoerred^ If the state tries to do nore^ to doainate the subsidiary 
associations t this condition of stable equilibrium is eaded^ and the process 
of social dorelopaent is arrested^ Chore is sacrificed iin tho nane of a 
wrong conception of social unity, the aany-sidedness of social life* For 
when one association nakes its single principle the rule of all, the true 
character of all other associations is obscured. *3 

C« Bosttdns of the Orthodox Theory # 

jobn Devey has posited tho query which tho critics of tho orthodox con- 
ception hare atteoyDted to aaawer« He aaka^ if there can be 'any alternatiTO 
between a theory like Austin* s, which, placing sovereignty in a part of society, 
nakes goTernment an entity per se, ?diose operations are all coimaads, and a 
theory which finds the residence of soToreignty in the irixole ceiq^lex of social 
aotirities, thus laalcing goTomneat an orgpu -*- an organ tho aero efficient 

can be included in a state, which iispoaea on ita meabora a conaistent aiini-* 
larity of character, intereat, and opinion, and vriiich arreata the action of 
the aoToreign by the influence of a divided patriot iaa« • • • It providea 
againat the aorrility which flouriahea xindor the shadow of a single authority, 
by balancing interests, isultiplying associations, and giving to the subject 
the restraint and siqpport of a coabiaed opinion* In the same way, it pro- 
aotes independence by foming definite groups of public opinion, and by af- 
fording a great soorce and center of political sentinients, and of notions of 
duty not derived from the sovereign will* • •* Qj^m cit* ^ 289« 

1* Mac Ivor, Comnainity , 130 • 

2. Ibid *. 256« 

3* ibid*, 244* 

4* S«woy, •Austin's Cheery of Sovereignty*, in Political science Quarterly > 
▼el* IX., 51. ^ 
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Just in proportloa as it is not an entity par se^ but is flexible and roepen- 
aiva ta the seoial whaler* She critics answer by the principle that •seciety 
and all its memberSt and all the purpeaes fer which it is constituted^ are to 
be regarded in the last resort as standing in subordinate relationship to ends 
and principles which transcend the limits of political oonsciouaness.*^ And 
their oethod of criticism is pragsatism: *We hare to decide nvhat we mean the 
state to do before we pronounce that what it does is good. *^ 

Their philosophy therefore demands at the start that thcg^ abandon the 
metaphysical reasoziing of the orthodox theorists. She eenstruotions of Aus- 
tin and Blxutschli, Besanquet and ^illoug^by, are for them singly inane.^ 
Hay« they arw worse; they are not solely the innocuous ^fagaries of *theericir:. 
9XiM^l they are positively Tlcious.^ fheir state ia dangerous because it is 
tee powerful and too inclusive of hunan interests ^ and because it is tee timid 

and dilatory. On the one hand, it insists upon unity of allegiance and de*- 

6 

nies reality to other hunan fellowships, and on the other, it can not and 

dare not perform many necessary social functions* It both curbs liberty and 

1. Kidd, 0£. cit .^ 112. 

2« Laski, •problem of Administrative Areas*, 0£. cit., 63. 

3. 'Ces explications ressemblent a cellos des anciens psychologues, qui, pour 
rendre raison des phenomenenes d*ordre psychologique, placaient derrierre euz 
une substance ponsante qu*on appelait l*ame« Les theorioiens politiques, pour 
Justifier un otat do fait, la force gouvernante, affirmant 1* existence derri- 
erre elle d*une substance souveraine, la personnallte do la nation.* puguit, 
Le Droit Social , 27-8. - 

4. *Tel le regime politique issu du droit remain et acheve par le Bevolution. 
Uais cetto forme d'JBtat, les honmes du XZe siecle n*en veulent pas. lis n*en 
▼eulent plus parce qu*elle repose sur un dogae et qu*ils no croient plus aux 
dogaes d*aucune espece. lis n*en veulent plus parce qu*elle est un instrument 
do domination et qu*elle pent a tout moment devenlr une tyrannic.* Ibid. . 40. 

5. ^in spite of all tbat the secular state has accomplished for civilisation 
during its period of supremacy, it is proving to be an unnecessarily powerful 
and dangeirous servant and an Tznneoessarily Jealous master. . •* Croly, *Fa- 
txure of the State*, e£. clt., &Mv« Cf. Acton, 0£. clt., 64-5. 



6. Laski, problem of Sovereiaity , 67. 
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ret&rda tho praoess of erolution whloh denands Inoraasing efficiency of social 
orgaals&tioiu Bat the oraz of the evil is the pretension ttf laoral rig^t which 
the state assisnes thra the notaphysical hase of the "general will" and "popa-* 
lar sovereignty** # 

•Ihe truth surely Is that we hare OTOlTod the great society without any 
safeguards that oxur political institutions would keep pace with the changes in 
social and economic stracttre#*^ *The coflumnityt as it consolidates, finds 
it essential to its safety to withdraw, more or less conqpletely, from indivi- 
duals, and to monopolise, more or loss strictly. Itself, a great variety of 
fanctions«*^ But operation under the orthddoz theory does not successfully 
effectuate this progress transition^ That theory *can only grasp the shadow 
while the substance eludes it, only the mechanism whose informing spirit it 
cannot hold** For under it the state is omnipresent, and there results a 
confusion of Interests, whence emerges a class domination, eisploying the co- 
oreive organ for special purposes* From this factual position^ the critic 

A 

proceeds to develop a new synthesis. 

His desire is two*fold: to find a solid basis for individual freedom, 

5 
and to establish conqpetent institutions of social control* And, largely 

1* Laskl, ^problem of Administrative Areas*, OR* clt *. 8* 

2* Adams, 0£* clt *, 19-20* 

3* cole. World of Labour , 19* 

4* A sociologist thus phrases it: *It Is along the line v/here the ethical 
phenomena, proceeding from the existence In men's minds of the sense of res- 
ponsibility to principles transcending the conception of the State, have come 
into conflict with occupying Interests ^ sheltering themselves behind the istate, 
that the stress of the forward movement is developing Itself in xoodem poli- 
tics* • Kidd, OP* clt* , 371* 

5* *Le prebleme no pout etre que dans les tezmes sulvants: trouver une or- 
gsmisation telle que, apontanement, par necesslte Interieure, les administra- 
tions aglssent avec intelligence, competence, initiative, vivaclte« Cos termes 
iiqposent la solution: si la hlerarchle beaureauoratlque a ete Incapable de nous 

fournlr cette spontanelte d* intelligence, de competence d*lniatlve, de vlvaclte. 
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beoanae hia mind is saturated with modem psyohelogy, he flods the aaever in 
a reoogaitioa of *free aseooiationa* within aoclety* These asaeclations tend 
to folfill both requirements, that of indiyidual liberty and that of adminis- 
trative aohiereBMnt^^ •Kreedom being io^oaaible without group orgainaation,*^ 
the aense of corporate unity which ariaea in auch groupa ia not antagonistic .: 
te the indiTidual, but on the other hand ia a further ezpreaaion of the indi- 
Tidual* uoreovert theae analler aaaociationa preaerre te the groateat poa*. 
aiblo extent the initiative neceaaary for progreaa, and alao aerve as a buffer 
againat the coeroire atate-orgAn» For while all associations inevitably de- 
velop institutions of social control, the assooiation::aast be founded on like 
interests if theae institutions are to be beneficent^ Chis means that all 
associations within society most be judged by their functioning, and that the 
state cannot undertake to govern interests irrelevant to its end» %ua the 
evils of centraliaed adminiatration are avoided, a federalism ia aeon to be 
the clue for reorganisation* With delimitation of povor there muat go de- 
limitation of function* 



The pluraliatic theory haa, therefbre, a definite credo* Laaki thha 
atatea itt *lt desdea the rig^tneaa of force* It diaaolvea the inherent 

ne aenble-t-il paa a^iiiqpoaer de laiaser le champ libre a la liberte et a la 
capaoite techni^iuef* Leroy, 0£« cit », 261* 

1* *lhia kind of cleavage which ia gradually made between the prerogativea 
of the State and those of the froe society has for it|i object to leave mere 
leisure to individuale for their private tasks, and at the same tiioe to se- 
cure the better organisation of certain searvices** Leroy-Beauiieu, 0£« oit », 
75-6. 

Zm Cooley, 0£« olt«, 284« ^Liberty provokes diversity, and diversity prw- 
serves liberty by supplying the means of ogg^isation** Acton, 0£« cit >> ZB9. 

3« *lie federalisme autarchique en se developpant centre l*£tat, puissance 
regalienne, substituera a ses methodes, des methodes de liberte et de conqpe- 
tence, fermemont malntenues par I'egalite economlque. A un moment de cette 
revolution, la tradition oeaerat alors il n'y aura plus I'Stat au sens ou mous 
l*entendons, adosse a une tradition plusieurs fois seculaire de monarchic; il 
y aura un geuvernement professionel du type.de celui qu*a prevu proudhon* • •' 
Larey, 0£. Clt., 277. Digitized by V^OOQlC 

4# Laski, problem off Sovereignty ^ 23# O 
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olaim of the ^tate to obodloaoo* It ixioloto that tho State « liice erory other 
aaeooiatioat etaall pxoTO Itaelf by what it aohloTea* it seta groupa oompeting 
againet groupa in aooeaaeleaa atrlTlag of progresalve ezpanaion* • # • it 
aalcea elaln of the aeiiber of the State that he ondertake ceaaeleaa exaoinatioa 
of Ita aoral foiuidationa# It deea not try to work out with tedloua elabora- 
tiOA the reapeotive apherea of State or group or iadlTldual* it leavea that 
to the teat of the oreat* • • • it reoogaiaea the Talldlty of all wll|*::to 
ezlat^^iand argaea no more than that in their oonfliot men should give their 
%llegianoo to that which la poaaeaaed of superior noxal purpoae.* 

ObTlO]i8lyt this la something other than the orthodox conception* Here 
aoTorelgnty la a matter of fact, a power of will irtiich may or may not receire 
obedience^ depending upon the autonomous oonaent of mon« Bie state Is here 
no longer even legally mmnipotent; nor is it the exclusive association in 
aociety. Law la here a condition of politicst rather than a self-created end* 
It possesses a sanction only In individaal wiUs^ and in so far as It embodies 
a legitimate and appealing moral purpose* The end of the state is still ^he 
general welfare , but that phrase has undergone a scrutiny which deprives the 
gOTemment of onch of its prestige* Hereafter the puxpose of an association 
or of an institution is insufficient; the process smployed is also subject to 
analysis* In short , the Hegelian structure falls before as attack based on 
a purview of its historic role and achievement ^ and a more coiqplete under- 
standing of the nature and demands of human nature* 
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THE fiilSIS OF SBCONSTBUOTIOH. 

flx«r« r«iialii8 th« task •£ indieatiiig a few of the oonorete ohaiiges In* 
T«lT«d lA the plurallstlo approaoh to the theory of the state* More than in- 
dloatiOA is ii^ossible^ for^ ao the method enqployed giyes OTidence^ inetltu- 
tienal deyelopmenta are to ooour apontaaeoualy^ and not wholly aooordin^; to 
an a priori syaldieolo* Freedom and effioienoy are to be gained by a process 
of trial and error^ even tho that process rests upon certain principles pre- 
▼loualy elaborated* Bat there are phases of the theory which will bear some 
additional soratiny« and these we shall consider for a moment* 

A* Bights and State Besponsibllity* 

According to the orthodox theory^ the question of rights is a single 
matter* *A party has a legal right TfAien another or others are forced or . 
obliged by the Um to do or forbear towards or In regard of him**^ !Chis is 
the language of Austin* The state is here the sole creator of rights^ and 
may create or refrain from creation^ at ita sovereign pleasure* Above all 
individuals^ who stand on a uniform plane of subjection to its mandates^ is 
the state* She state^ therefore^ must be above the law^ for to subject it to 
its own commands is an in^oasible and an inconceivable thing* The sovereignt 
hence^ is not the^ieubject of rij^ts and duties; tho it may^ by an act of grace^ 
allow renedles against Itself on occasion* 



Such a theory of ri^ts arose largely as a reaction from the metaphy^ 
sical natural rights of earlier times* Bi^t was then conceived as inherent 
in personality* It was a possession that could be relinquished only volun* 

1* Brown, Axistlnian Theory of I^aw ^ 193* 
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tarll7# with the BeTolution this oonceptioa was transferred to the demooratio 
stat«« With Loolce aad Bousseau the individual is made to surrender certain 
of his 'natural* rights to the governing organ; this latter has henceforth 
8igpr«me control over the individual in these fields. Law is founded iQipnjithe 
indlTidnal ooiig>enents of the state, which becomes the sole adjiidioating autho- 
rity« With the developaent and synthesising of the orthodox theory, the state 
thus comes te possess coiqplete legal power over all subject individuals; and 
when carried te an extreme , as in Hegel and his disciples, morality and legal- 
ity become synonomous terms* Liberty means subjection to l8w# what the state 
promulgates is not only lex , but also ius .**- 

sehe derivative of this situation, a derivative ceo^elled largely by the 
exigencies of national developmant, is the doctrine of the irresponsibility 
of the state. Both because the theory seemed te re4Uire an org^n of govern- 
ment above the tetinary Ispw, and becauaeothe industrial changes of the nine- 
teenth century strained the sixteenth century categories of law, the state 
came to possess a power of itscown, similar to the imperial rights of a former 
era. Ihe orthodox theory in this regard has been concisely put by Moore, spetfc- 
ing of Fzuices^ *Acts of public power done bona fide be any authority into 
whose department the matter would reasonably fall if the particular power ex- 
isted, are not remediable in the Judicial tribunals « tho such power does not 
in fact exist, or existing, has been in the particular case exceeded.* 

iniere has been developed from these two positions a separation of law 
into public law and private law. Such a distinction has aided the orthodox 
theorists in their claim that the individizal achieves real freedom by submit- 

1. It is interesting to note that several commentators have suggested that 
many of Austin* s lacunae and pedantic distinction's are due to a failure to 
comprehend the difference in these two words, a difference thru which the 
Siglish language has long suffered. 

2. »ora, 0£. .211.. 97. Digitized by GOOglC ^ 



Digitized by 



Google 



99 
ting to the coiomaads of the state. Xhay claim that mwevy Indiyidxial has Uave- 
in the same and as many ri^ts as his nei^bor^ and thus a true e^rutllty is 
posited^ an equality which can be maintained only by continued suparrlslon and 
control by a supreme coeroiye authority « the state* 

fhese refinements are rejected by the orltlc# For hlm^ legal argament 
is useless^ unless there is sociological yitality behind it* He questions^ 
not so much the legal rig^t as the labored Interference of government in spheres 
vhere private InltlAtlTO is soolally valuable. *Tre are^ in fact«* says Laski^^ 
* beyond the fphoro of lav« We are dealing not with the oonference of rl^ts« 
but with their realisation^ whioh is a very different matter** She critic is 
therefore concerned with the purpose whioh is escpressed in the exercise of the 
rl£^t« Ble^t oenfers power, and it is the utility of this power that is soru- 
tinised« ihe purpose of this power can n^r^r be *a mere matter of declaration*^ 
oKcept in the eyes of the law# 'Purpose, in fact, must be discovered in prag- 
matic fashion, from the aotual processes in their operation**^ Shus, when the 
plurallsts speak of rights, they are thinking of them fremva psychological 
point of view, and not from that of dry law* 

'Our rights, itfah0refhii96;.iBrarteIeaiDglQal« They have to prove themselves* '^ 

1* 'Hui has his rl^ts as an Indivldiml, private law Is sharply distinguished 
from public law, and is rather recognised than csreated by the State, rabher 
protected than commanded* Xhe free person is not absorbed in the state, but 
develops himself Independently, and eocercises his rights, not according to the 
will of the sovereign State, but according to his own*' Bluntschll, 0£* clt *. 
56* fhls comes from a pasaage discussing Individual freedom* Hy only conclu- 
sion that would be fair to the Integrity of Bluntschll' s mind, is that he is 
here drawing a red herring across the path iiading to his najcr thesis, to 
throw his opponents off the scent* 

2* Laski, 'problam of Administrative Areas', ^* clt *> 31* 

3* Ibid * 

4* Ibid * 

5* Laskl, 'Sovereignty of the State', in gournal of Philosophy ^ Psycholofiar ^ 
and Sclentiflo Methods ^ Tol* XIII, 94* t 
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*All rights tmdaa* the Iftw are fonetloxui In a danooratio politloal organlam and 
naxBt be Justified by their aotual or preaonable adeqtaaoy**^ Che neoeeaary im- 
plication is that all rights are ef the eaae natiure. if rigbta are based upon 
the function in the ezeroise of whioh they tre tools, all ri^ts are to bo 
Judged by the saiM standard, that of ftinotional capacity* 



From this is deriTod the theory of objective rights exploited by ])agait 
and de iiaeztu* For them no one possesses rights because he possesses power* 
the old subJectiTO rights are siqpplanted by ri^ts based upon the reiatioh of 
persons to institutions and associations; upon their status in a regime of 
functional operation* Bights arise, therefore, from the social position held 
by the giTon indiTidual, and are his only so long as he performs his work in 
society* •vobody, either king or taxpayer, has more subjectiye ri§^ts than 
any other person (qua person)* The legality or legal enforcement ef the com- 
mands of a man with paver should dapedd no longer upon any kind of personal 
rig^t, but on the social function legally exercised ip him* There would no 
longer be any personal rights, but the Tory conception of rigjit would be in- 
extricably united with fonction* * * * Where there is no fonction there would 
be no rights* * * • juad in this society we should not discuss any longer the 
rights of the indlTidoal or thm rigbts of the sovereign, for in this society 
nobody would haye any right other than that of doing his daty**^ 

Simultaneous with the rise of this concept, there has been a roTival of 
•natural lav** Dicey blames the wave of unconsidered democracy for the mass 
of foolish legislation annoally excreted by the modern legislature*^ Tet the 
molrsBMnt is more than an application of the principle of vox populi vox ]>ei* 

1* Crely, Premise of American Life, 278* 

2* do uaextu, 0£* olt*, 139* 

3* Sicey, Law of the Constitution , Ixii* 
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It is du« to a faar of Toatod Intorosta^ aad is so wastofnl bocauso It is 
doao undor the guise of the dootrlno of popular sorereignty* fo oheok suoh 
an immdation, and to fezmolato a thoorotlo base for popular roeistauee^^ 
Suguit has deroloped his * Jural priiieiple'» All law mast be in aooord with 
this^ to bo law; otherwise it is mere yapid fulBiaatiou. Suguit attempts to 
found this principle on the soeial interdopendenoe of men* But to do this^ 
as do WLoztu has pointed out^ posits another metaphysical basis for law* •ob- 
joctiTO rig^t cannot arise from the fact that men have mutual need of one 
another. This fact can only originate rights of a trans-individual kind^ not 

2 

obJectiTO* • •• 

Tot there remains a domain of individual demand^ which cannot be touched 
by law without harm to the purpose of the state and of socielgr. some of the 
elements of this region have been suggested by Laski; mbile Cohen has attempted 
to phrase the theoretical basis of such a 'natural law'* His argument is as 
follows* *While laws and government protection create legal rights, the ef- 
fectiveness of this process depends on the recognition of previously existing 
fundamental psychic or social interests* To the extent that these interests 
exist and demand protection even prior to the specific law which meets their 
demand, th^ are the raw lAterial of natural ri^ts* Bxero is no property * 
• • before the existence of • * • laws; but interests and claims do exist prior 
to and not as creatures of thess laws which they call into being* The latter 
mast Justify themselves ^ the services th^ render to these and other inter* 
ests** Once again, the test is pra^aatic* 

yrom the above development it is clear that the governors enjoy no privi- 

1* imguit tries in vain to escape the fact that there is at laast this one 
rig^t in his new society* Everything may be *duty', but there must be as a 
basis for duty the guarantee of a standard of living, and to this standard 
the people have a ri^t* Cf* Las]ci*s introduction to Law in the Modem State . 

2* do ipiextu, 0£« cit*, 249. r-^ t 
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leged position* fhoy pottass rights in aocordAnoe with thalr fAnotlon^ and 
that la tha nm tetal of tliolr rl^ts* Similarly^ the state haa no sabjeotlTO 
rlg^t* Even the legpa theory was willing to admit that *the ri^t ef • • • 
doing acts without Inourrlng liability therefor • • • is fomal^ net oater- 
lal««^ And this responsibility of the state is increasing daily*^ flhere is. 
Indeed, today no reason why such resptnslbillty should not be extended* £ren 
the we cling to the doctrine of sovereignty, laany of the functions today per- 
forzMd by the state are siiallar In kind to prirate undertakings, and should be 
subjeot to the saae liabilities. 'Howerer harsh the lack of relief, it is not 
Illogical if and se far as daoages for the sorereie^'s torts have to come out 
of the public treasury* But this last line breaks ^en the chain is stretched 
to Include cojonerftial transactions* • .'^ For here the sovereign acts as a 
business man, and can shift the burden of liability to the consuiaer, even as 
he* such responsibility, and eren more, the courts are beginning to recognise, 
and their reco^iltlea is hailed by the critic as an evidence that the old theory 
of soYorelgnty is breaking down in practice* 

But the critic does not stop here* Under the conylction that ^whenerer 
a single definite object Is nade the supreme end of the State, be it the ad- 
vantage of a class, the safety or the po or of the country, the greatest hap- 

1* cf* Infra ^ Section B* 

2* Bryce, 0£* cit*, 520* 

3* Cf* Bugult, Law in the Modem State^ Ch* yil« 

4* liaguire, 'State Liability for Torts*, in Harvard Law Beview ^ yol* XXX, 33* 

S* *It must be borne in mind that the local governments in the Colonies, as 
pioneers ef iii^rov^unts, are freq^uently obliged to embark in undertakings 
wbloh in other countries are ]eft to private enterprise, such for instance, as 
the construction of railways* * * « If, therefore, the maxim that "the King 
oan do no wrong** were applied to Colonial governments • • • it would work 
BKich greater hardship than it does in Bagland'* (1887, parnell T« Bowman, 
L*B*, 12 A*C*, 643, 649)* quoted in ]«tgaire, * State Liability for Torts*, 
op * clt* > 29* 
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plnMB of thm greatest xrambor^ or tho support of aay speoalatlvo idoa^*^ 
liberty is endangered^ the oritio posits a farther limitaftian of the pablio 
sathority* Chis is the rig^t of rerolutiottt dear to theiJxearts of denoorats* 
let *in soae arguments for deaoeraoy it seeaui to be iiqplied « • • that when 
popalar goremnent is fully deyeloped the rij^t of insurreotion mist be held 
to haTO beooae obsoletoi on the grounds that the resistance of any part of a 
oenonnity to the ^*«ill of the iriiole" ma be (1) ianoral • « # and (2) futile. 
♦ • • in either argument there is an element of sound reason^ but in both 
eases it is palpably inadequate to support the practical conclusion**^ It is 
the argomant of the Hegelian^ in whaterer disguise^ and proceeds from the same 
assuzqptions we have already seen to be unjustified* To the pluralist » there is 
always a chance of rerolutlont for the good of an institution is determined by 
its ability to satisfy tha moral oraTings of indiriduals; there is therefore 
always present the chance that enou£^ people will become riolently dissatisfied 
to oyerthrow the existing system* Far from considering this avrice of his con- 
structiout the critic thinlcis it Taluable, on much the same grounds as these 
held by Jefferson* 

B« Gireup Autonomy* 

It is this very fear of rebellion which malces the orthodox theoristt in- 
sist tqpon unity of allegiance* And itlis partly because th^ feel that this 
possibility of *anarchy* should be lessened^ that the critics insist upon the 
reality of lesser groups^ groups other than the national goYernzaent* *!l9ie will 
of the State obtains pre-eminence over the wills of other groups exactly to the 

point where it is interpreted with sufficient wisdom to obtain general accept 

z 
tance^ and no further** And so long as the state insists upon axcluslTe 

1* Acteut 0£# oit* ^ 288* 

2* sidgwick^ Elements of Politics, 618-9. 

a* Laski, problem of SoverQiegity , 14* Digitized by V:iOOglC 
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powers and priTilagas this pra-«Biinenoa is gsiAg to be ooatiAtially ohallenged. 
For spontanoous groupings for common intorests cannot be eztingaishad; it is 
part of the nature of man to associate in suoh a way« And 'with that Indepen*- 
donee which the re^me of Yolnntary oo"-operation generates, there arises re*- 
Bistance not only to dictation by one man, and to dictation by a class, but i .a 
•Ten to dictation by a majority, whan it restrains indClTidual action in ways 

2 

not necessary for maintaining han&onious social relations.* Here is the dan- 
ger, which is seen by both sides; but the orthodox theorists do not see, or 
are unwilling to admit, that the danger is due to the fact of oppression by 
the national organ* Bemove that oppression, says the critic, and the danger 
would be lessened* In our present complax age, men are bound to associations 
by a multiplicity of allegiances,^ and a recognition of the legitimacy of this 
federalistic condition would but multiply the restraints of conserratism*^ 
Bach association would hold a obSLOlL upon the disjunctiye desires of its mam-* 
bers; and thru innumerable contractual relations based upon human interests, 
anarchy would be less possible than tinder the monistic state«^ 

This position the critic attempts to Justify by an analysis of the nature 

1« *S7erywhere we find groups v/ithin the state which challenge its supremacy** 
Las]ci, *personality of Associations*, in Haryard Law neviaw i.vol* XXIX, 425* 

2* Spencer, 0£« cit* , 655* Cf* Laslcl{ *Sometinies wills, whether indiYidual 
or corporate, conflict, and only submission or trial of strength can decide 
which is superior* * .* Problem of Sovereignty , 270* 

3* Ibid *, 11-2* 

4* cf* A^civer, Commanity , passim* 

5* *L*association, on no pent en douter, est '^anarchique'*, coxnme l*ont dit 
tant de ministres| * • o*est la discussion, or, rien n*est pas plus contraire 
a l*obeissance; c*e8t le contrat, or, le contrat est la negation de l*autorite* 
Tout ce qui est contractuel va centre l*autorite .iui, de mture, est unilaterale; 
l*autorite ne veut c^ue monologaer; cela est de touts certitude* Le contrat, 
en effet, pose en principe l*Qgalite des parties et la reciprocite des pres- 
tations; le contrat, c*est la base du federalisme proudhonien, negateur de 1* 
Btat, en meme temps que soutien de l*ordre** Leroy, op, cit *, 242* 
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of associations* To them every groups bas a persojoality*^ She associatioii 
is a creative organ, not merely &n administrative agency* It has a develop- 
ment of its own, a being and a becoming that cannot be centrolled by the lav* 
Lsw may recognise it, map modify its habits, but it is a thing in itself, and 
possesses a character of its own*^ This personality is a matter of common ex- 
perience* new Yozk has for us a personality of its own; so has the University 
of Wisconsin* These are ejOkir^les of the occurrence which Housseau attempted 
to describe in his formula of associatlont and they are numerous enougjh to 
demand significant treatment* For it is apparent that the state is but another 
exAzqple of the process* 

yet associationy, (.corporations, groups, have won but a tardy recognition 
at the hands of the statei the modem struggle in France is typical, not unique*^ 
m 1828 we find an Saglish Judge saying:5 ^persons who, without the sanction ef 
the legislature, presume te act as a corporation, are guilty of a contenqpt of 
the King, by usurping his prerogative** lo be sure, it is a Judge who qpeaks* 

1* •\7henever men come together animated by a common purpose, • • a new personr 
ality * • * is created** Cole, Labour in the Commonwealth s 37« 

2* *The real character of corporate persoiiality is suggested by certain facts 
in the early histoary of corporations in Eoglsnd* lEhe chief attributes of the 
corporation, such as perpetual succession, the rig^t to sue and be sued by 
name, • • were long recognised before the conception of the corporation was 
thought of* .Their attaioment marted stages which corresponded to the develop*- 
ments of social life rather than of Juristic thou^t* * * • So far from the 
corporation having been the creature of the law, we oug^t rather to regard it 
as an entity which has cozqpeftled the law to grant it official recognition* 
Acting as a person has conqpelled the law to regard it as a person* The func- 
tion of the State in the matter has been permissive rather than creative* * • 
* Statute or charter * • • is singly setting an official upon a pre-existing 
reality.* Brown, Austinian Theory of Law , 261-2. Cf* Fotremt, o£. oit *. 233. 

3* To be fbund in Bosanquet, Theory of the ^tate. 92« 

4* For a resume of this cf* Suguit, Law in the Modern State i Dicey, Law and 
Opinion, passim* 

5* Best, C*J*, in Duvergier v* Fellows, 5 Bing*, 248, 268, quoted in Lasj^i, 
. *personality of Associations*, op* cit*, 406* 
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Bat Austin is no better* Xn^ scorn ha sayst *9or a political sooioty which 
is not Indapondent is a maabmr or oonfttitaont parcel of a political sociaty 
vhich ls« Or (changing tha asgprassion) tha powers or rights of snhordinata 
political anpariors ara merely aaanations of soyareigaty* Shay are merely 
particles of soyareignty committed by soyereigos to subjects.* And Wallace, 
who was not a lawyer , saysi^ speaking of the state: *And up to it all sub*- 
ordinated societies ultimately refer; or it finally takes cogtlsanoe of all 
inferior societies, as if they ware its delegates and instruments** yet *the 
life of the state would be intolerable did we recognise only tha association 
which has chosen to accept the forms of law.* 

For before this idea of corporate personality, the state has pursued a 

4 
tortuous course* The idea of the corporatian is ancient* The Boman law had 

dareloped a cognate concept rather fully* But tho political philosophy has 
borrowed much from jurisprudence, it failed to take this concept when it would 
have been exceedingly beneficial* Instead of the idea of incorporation, the 
idea of partnership was chosen as the legal analogy of the origin of the state* 
She reason is ebscxire,^ but the result has been momentous* For when the meta- 
physical doctrine of legal supremacy, sovereignty, was developed for the use 
of the prince, the creation of corporate pereonality became one of his prerog^ 
ativas* *Solus princaps fingit quod in rei veritate non est**^ Thus was es-* 
tablished the concession theory of corporations, tinder which modem governments 

1* Brown, Austinian Theory of Law, 112* 

Z. Wallace, 0£* cU*, 262* 

3* Laski, 'personality of Associations*, 0£* cit*, 408* 

4* Cf« Gierke, 0£* cit *> and ]ifiaitlsnd*8 Introduction thereto* 

5* iBtltland's introduction, 0£* cit*, zziii s^^q* 

6* Ibid *. 
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oontinae to operate* Under It *the oorporation is, aad mast be« the oreature 
of the State* Into its noetrile the State ntiet breathe the breath of a fie*- 
titious life, for ethenrlee it would be n* anlnated body but indiYiduallstio 
dut«*^ 

But in this adaptation the orthodox theorists have talcen to their bosons 
an asp with a deadly sting* For *when all is said, there seerxks to be a genus 
of which State and Corporation are speoies* Th^ seem to be permanently organ- 
ised groups of men; they seem te be group units; we seem to attribute aets and 
Intents, ri^ts and wrongs te these groups, to these units* *^ And if we allow 
a false individualism te *dlssolTe a ceiqoany into its oenqponent shareholders*, 
the process is net lik;ely te stop there* *The Staters possession of a real 
will is ijasecure if no other groups may have wills of their own**^ 

This is the basis on which the critic urges that anarchy is just as near 
under the monistic state, as it could possibly be under a pluralistic state* 
fh^y ppay for recognition of group-personality, because groups have interests 
that will not be downed by a fiction*^ There is a corporate mind; to deny it 
is futile* 

At the same time, care must be taken that the will of the corporation 
is not separated from tlist of its members* To do so is to indulge in the same 
sort of metaphysics we have been criticisAng* Such a procedure encourages 

1. Ibid * 

2. Ibid *, ix. 

3* Ibid* , xli-alii* 'Let it be allowed that the State is a hi^ly peculiar 
group^unit; still it xoay be asiced whether we are not the slaves of a Jurist* A 
theory and a little behind the age of i^arwin if between the State and all other 
groups we fix an immeasurable gulf and aslc ourselves no question about the 
origin of species** Ibid* , ix* 

4* Cf * the many historic exatq>les treated by Laslci, problaoa of Sovereignty * 
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•Tll-daiog, for it remoYoa all basis of obligation from the sociaty^ and for* 
Blshaa a btdwark for corporate irreaponaibillty* *Tlia will upon vdiioh oiir 
Jud0ftant must be azpressod is the will that ia promulgated and obeyed* *1 Xlxla 
will we oaat taice te be the will of the corporation^ and by it the utility of 
the cozperatloa ahall be Judged* Hence, there must alwaya be inquiry into the 
nature of corporate aotioat corporate responsibility must be clear at all tizaes, 
and finally^ there mnst be recognition of the plural character of human person- 
ality.^ 

From these three rules, there is deduced the position of the state with 
regard to the other associations* fhe state is a corporation also, but it is 
in seme ways unique* In the fivst place, it is more generalised than the 
smaller groups* Ihis means that affection for it will be less intense than 
for the latter* It also means that there will ordinarily be in the state less 
general capacity for promoting innumerable goods for society* *The state may, 
no doubt, hare at a giren time more intelligence, mora prudence, more capacity 
than such/^and such an individual; but this superiority is accidental, it does 
net belong to it of necessity or by its very nature**^ The state for its own 
welfare must confine its operation to those functions demanding its peculiar 
organisation* Ihis means, in the second place, that the state has the power 
of coercion, of coxopulsion, which must be used with groat circimispection* Some 
critics^ ixuleed, deny that this attribute is peculiar to the statd , and this 
is perhaps true if the attrlhatoe is defined as the sanction of inflicting pen- 
alties ether than exclusion from the association*^ But when the state is ap- 

1* Laski, Authority in the Modem State, 278* 

2* Ibid* 

3* Loroy-Beaulieu, op,* cit *> 46* 

4* «!Phe general distinction between the '^quasi-government" * * • of such as- 
sociations^ ~ when neither aided nor oppraesed by the state, ~ and the gOYOrn* 

ment with which we are concerned as students of politics, is, that ithe-JTQrE&qr, 
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piroach^d from the funotiODAl poiilt of Tiov, it is s^en to hare its ovm poculiar 
fanctioiXt *tliat of protect ing and organising; all thaoObbor assooiatlonst px*o- 
tooting each in the Axlfillment of its assent ial serv^ice, oo-erdinating then 
all under its oonmon law^ lending tbjoaoh the aid of its central org^isation.*^ 
*The rie^t exercised by the State over • • • soviet ies, is a rig^t of adjust- 
Bent#*^ Of course, this means that the state is 'no ^ere necessarily exdu- 
siYO and a monopolist except in the departments of Justice and of police force#*^ 
ind in these departments it reigns supreme merely because those social func- 
tions require such a method of orguiisation. 

in a word, we are faced with the following problem* 'in attending to 
its own concerns 9 a local cemnainity is, so to speaJc, a state in miniature* 
Ibat is, lilce the state, it has a will to express and execute* if it were 
possible te assl^i to the local community its sphere af action, and to the 
state its sphere of action, each might express and execute its will irres- 
pectiYO of each other* '^ 

The orthodox theorist surrenders before this dilemma* For him 'such 
a delimitation is impossible* Either the state or the local commonity must 
be supreme*'^ Shis ijqpasse is the result of a failure to understand the na- 
ture of the group anC the diversity of human interests* It is the only con- 
clusion they are able to draw from the hypothesis of national soyereie^ty and 

in an oarderly community, can inflict no penaityoweirSf than exclusion from the 
benefits of the asr.ociation, and perhaps from voliuntajTy relations with its 
members*' . Sidgtidc, elements of ^olitics ^ 547* Such a description, however, 
fits also the 'government with which we are concerned as students of politics*' 

1* ICaciver, Cemmunity ^ 250* 

2* Barlcelr, op* cit *« 43, commenting on Green* 

3# woolsey, 0£« cit *> Tol* I*, 214* 

4* Qoodnow, politics and Administration ^ 48* 



6* Ibid *. 48* ^ .. 
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the g«naral will* Hono« their solution is at best one of territorial derol- 
ution* m the words of Ooodnow^^ *What werjaeed, in order to obtain hanaony 
between the locality %Qd the state, is to grant the locality more legislatire 
power than it now peseesses* and to sabjeot it to oentral administratire con- 
trol where it is acting as the agent of the state** This is bat a partial 
solution^ for it fails to give proper power to interests other than those of 
neighborhood. Vhen the critic passes beyond this poi4t, and desires recog- 
nition of these other interests, the orthodox theorist aeeuses the critic of 
obscurantisn, the in reality he has himself become confased*"^ 

She pluralist proceeds from the oonyiction that ecenomic interests are 
now dominant, and that they oast have political power* slmltaneously, he is 
aware that to giro this power to the state as at present constituted would 
perrert the social e^idllbirixni, and erect behind the gOTornment a tabal of 

1* *The Anglo-imerican System of local self-goyemment was based on the thee* 
or^ that the will of the state, — hardly any local will being recognised, ~ 
was to be expressed by state and seldom by local organs; but this will, once 
expressed, was to be executed by local organs* * •* Ibid *, 57« 

2* Ibid*, 70-1; of* Adams, jg^. oit >, 61 • 

3* There follow two exaiqples of hhis situation* *The minimisers appear not 
to distinguish sufficiently the action of the state in general from its cen- 
tralised action* There are many things which the state cannot do in the \say 
of central gOTornment, but which can be done by the action of local govern- 
ing bodies* But this is a question betvveen the direct and the delegated ac- 
tivity of the state, not between state action and individual enteiprise** 
pollock, 0£« cit*, 123« True, this polemic was probably aimed at the advo- 
cates of the Folizeistaat, but it evinces a purblindness derived from the 
same source as that which poisoAed that theory* The following is from a more 
recent writer* 'In 1914 orthodoxy means belief in the State, and heresy takes 
the form of mild excursions into anarchism* The most recent philosophies* • 
• are directed towards the vindication of the independence of groups* The 
modem anarchist, in revolt against an excess of government, does not, like 
A.Herbert and W*Donisthorpe, preach the principle of Let fie for the benefit 
of the individual: he preaches it for the benefit of the organised group, and 
particularly of the organised profession or guild* But it is non-intervention, 
if in a nesr form, which is again being ineoliated as the rule for the inter- 
nal policy of the state** Barker, op * oit *, 23* How grossly misconceived 
is this notion, is, I hope, self-evident, and will become more so as we con- 
tinue* 
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▼ettad Inttrasts* His aolutlon is therafora fanotional derolutloa* *Taat 
qaa I'oii Aa daoaadalt a l*Btat qua da raadra la jastioa d^asAorar la saourlta 
a l*lAtarlaur at la protaotloxi a l*axtariaar, la basoln da la daoantraliaa- 
tioa na s^aat point loposat at las gouTamants datantaors da la plus graada 
foroa^ pouvaiant raoplir aaols ou par laurs aganta dlracts oatta miasion da 
juatica^ de protaotioA^ da aaourlta« ittila qoand l*lioiBma iBOdarna, a^ant pria 
xma oaaaoianoa aatta da I'iatardq^aiidaaoa sooiala liant touA lea xaombraa da 
groupa^ gouvaraaa at geu^aroaata^ a raeoxusi a oaaz*-ol la deyolr d'aasurar 
l*axaoutiOA da baaagaaa dlvaraaa daaa taua las ordraa da l^aotivlta hruBaiaa, 
fareamaat a du aa produlra tuia taadsuioa daoaatralistrioa* Laa gouTarnantat 
qui aa aont qua dataataara da la ploaiigranda foroa^ aa pauvaat p4a anx-naamaa^ 
ou par laura aganta diracta^ aoooiqplir oaa dlYora traTaoz* lla aaroat aloira 
naoaaaalramant axaoutaa par daa groupaa d^lndlYldua, ajaoy uaa cartalna Inda- 
pandaaca a l*agard daa gouvarnanta at iiig>rlzflaat I'iiqpulaion au aarrloa, la 
dirlgaaat i&aaa« mala aoua la controla at la aurralllanoa daa gou^amanta at 
da laara aganta* Gala aat praoiaamant deoantzCLllaation**^ Undar auoh a 
fadaraliaa, the libarty of the ludiTidual will ba prasarrad fron gOTarxmant 
aggrasslont and tha naadad ragalatlon of social .Ufa will be affiolant with- 
out baing autoczatio* *La laouTamant fadaralists profasaionnal aupprloa done 

!• *l!ha atata moat ba sat fraa from the in^ossibla taslc of regulating all tha 
datalla of indaatry; it nuat ba liberated Wor the work that is worthy of the 
national dignity, and it nust leave to those albn^ viio are oo]q>etent to deal 
with them, the partioular tasks of industrial organisation and management* Der- 
olution is the order of the da^, and we mast have devolution, not merely by 
looalities, but also by purposes* Sven if the state oannot be v/holly detached 
from industjry, the problem is to free it as far as possible, and not, as some 
people seem to think, to oomcentztite all possible tasks in its hands* No doubt 
the ultimate power mast reside in the democratic state; but it does not at all 
follow that the state should do all the work** Cole, TOrld of Labour > 28* 

2* sagait, Le Droit Social s 144-5* 

3* *IA ferma romaine et regalienne de l*Stat disparaissait pour fairs place a 
un regime palitiqua plus souple, plus humain, plus protecteur de l«individu, 
et reposant sur deoz elemaats, d*une part la oonqpiption du droit objectif ou 
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l^aatorita par xuia naoasalte qui lul eat Intima, par wib aecessita qui Yient 
da la qualite mama da sea menibraa: rian a* eat plua eloigaa du daaordra« c*aat 
la ooiqpatanoe qui daoida^ non paa una oolspatenca indiTidualla, o*aat la oon^ 
patenoa de toua« • •* In thia ayntlieaiaf *tha naoeaaary relation (of thaaa 
"ayndicata**) ia not a difficult matter of adjuatmant« It would be naoeaaary, 
in the firat place* te aea te it that auch a governing body did not paaa beyond 
ita powera; tbat would be in part a lasttter for the courta and in part, on the 
pemlaaiYe aide, a:'3Batter for aone auch department aa the i^ard of Trade (in 
Bigland) • • • • In auch a faahion, it ahould not be neceaaary to go to parlia- 
ment at all; the it would, of oourae, atill be possible to use it aa a court 

2 

ef laat taatcbce and a depoaitory of griOTancea^* llhore would thua be found 
an organ for real control of the many asaociationa, and the fear of anarchy 
would be leaaened« Speaking ef decentraliaation par aerrice, Doguit aayai^ 
tun droit de controle effectif, de aurrelllance conatante derra d*ailleura 
etre reserye auz gouvemanta et a leur agenta« D*autre part cette autonomie 
fenctionnelle deyra avoir pour contre-partie une responaabilite, fortement 
erganiaee, energiquement aanctionnee, du fonotionnaire a l^egard du public* 
Le fonotionnaire etant plua protege, plua independant, ayant plua d*initiAtiYe, 
devra etre plua reapanaable* * Such reaponaibility will be achieYed by a 
growth of the feeling of aocial solidarity with ita acooss)animent of social 
aeryioe, and will be onforoed on ocoaaion by the courta of the nation, now 

d*une regie sociale, fondee aur le fait de I'interdependance qui unit lea Men.a: 
maabrea d*un meme groupe aocial, regie qui a*inQoae a toua forta et faiblea, 
grands et petite, gouvarnanta et gouVemea, *- et d*autre par la decentrali- 
aation cm le federaliame ayndicaliate** Ibid* , 41* 

1« Leroy, 0£« cit#, 275« 

Z. Laalci, ^problem of Administrative Areas*, 0£« cit >> 37*-8* 

3* Duguit, Le pro it Social , 146-7* - 
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dlrest^d of th* oloak of the do sua of Jiational aoToreigity* Suoh la the solu*- 
tioa offered; It Is a eolution unperoelTOd by tbe orthodox th6oriet« but one 
whioh le emevglng by a gradTial procees of oYolutloa from the ancient regal 
oenoeptloa* *G*e8t dans une telle organisation que pett so realiser la oon- 
oordance eatre les libertes notee par Rousseau : **Le8 engagements qui nous 
lient an corps social ne sent obligatoires que paroe quails sent znituels et 
leur xiature est telle qu*en les renplissant on na pent traTailler pour autrui 
sans traTailler aussi pour sei«*^ 

G« Che ProTinoe of Lam. 

It is evident that the judiciary will play an izsportant part in this new 
society* She Jurists *ocouperont memo une place preeodnente, ohargos do de- 
terminer les fonetions et les dOYOirs de chaque indiTidu et do etaa^ue classe, 
charges d*affirmer • • • que nul n*a d*autre droit que oelui do faire son de- 
Yoir«*^ •The Courts will find a new and inc>ortant function thrust upon tham^ 
7hiy will continually be aslced to adjudicate betweem State-claim and the demand 
of the group, with the reawalcened icnovledge that into the problem of soYoroignty 
there enter certain ethical elements which are vital to a rig^t Judg&ent* Ihey 
will, therefore, admit that the authority of tho ^tate is not of necessity par- 
amount because it cannot seldom be wrong, and is not always obeyed** * Dis- 
putes between *tha Qui Ids would be fou^t out in open court, as at present* And 
the Jud0ftents of the courts would be compulaory, aa now** 

1* *lla n*ont point yu qua le syndicaliame fonctionnalre n*atait point tme 
cauae, amia un effet, que c*etait parce iiue l*on ne croyait plua a la fiction 
de la aouYorainete otatique que ae produiaait 1' evolution vers la decentrali- 
aation par aarvicea publica** Ihid* > 150* 

2* Leroy, 0£« o*t«, 274. 

3« Dugait, Le Droit social*, o£* cit* > 157« 

4« Laaki, *]!Srotea on Ecclaaiaatical Truats*, 0£« cit«, 206* 

5. da »aatu, 0£* cit*, 122* Digitized by GoOglc ^ 
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With such unanimity of agraemdnt on the part of the orltlo. It baoomea 
lj]%>ortant to goaga the probability of the oompatenoe of tha theory of law^ In 
the face of saoh a dOYelopaant* Let it be noted at the start that there le 
today maoh disaatlefaotloa with the theory and the pxaetlce of law« There le 
an outcry against the oonrta« against ieglllatorSy and against lawyers* !Ehere 
is sonethlng the natter; It is our purpose to see whether it Is at all the ^ 
fault of our legal institutions* 

pound finds three causes for the increasing discrepancy between *law in 
books* and llaw In action** These are: (1) defects In the adolnistratlYe 
machinery of the courts; [Z] the backwardiieas of the art of legislation; and 
(3) the discord between habits of juristic thinlclng sad current social, econ- 
oulc and philosophical thinking*^ We shall consider these in sequence* 

The defect in aachinery is a minor problem, to be solTod thru institun 
tloxial changes after the ximir order has come* Ihe liq^ortant thing here to note 
is the growth of adminlstratlTe law,^ and its application by the ordinary 
courte* In admlnistratiTe law problems arise which are noTel in ;|urisprudence 
and there hae heen increasing discontent at the bungling Jurisdiction of the 
* Judicial courts** It is a phase of law vAiich bids fair to increasa rapidly 
in proportion with the increase of public business* It is an inoYltable re- 
sult of the increasing dutiee of government,^ and in so far as the political 
organ attempts te control the syndicate and the associations, this administratr 
tlYO law will expand* In reaction to this, there bas come a tendency to YOSt 
in officers of the gOYemment other than the strictly Judicial, the determina- 
tion of such disputes* Dicey has noted the *teo9tation, and often the necesfr 

1* pound, 'Law in Books and Law in Actioa*, in American Law HeYieW a vol* XLI7f 
24* 

2# Cf * Duguit, l|aw in the Modem State > passin* 

3* Dicey, I^ of the Constitution, xxacYiii, sqq* Digitized by GoOqIc 
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alty^ of extending tlie diaoratiozutry pawara of offioiala**^ For him *8uoh 
tranaferance of authority aapa the f ouxidatlona of that rola of law whioh haa 
bean for ganerationa a laadiog feature of the Sngllah Conatltatlon**^ Tat 
eooh a dOYelopmant will continue, for aa i>io€{y adinita, *tha nanaganant ef 
buainaaa ia not the aame thing aa the oonduot; of ar, trial* She two thinga 
float in laaay reap acta be gOYemed by totally different rulea«* 

Zfana we nay Yenture to propheay an inoreaaa in apeoial oourta, auoh aa 
the Court of ClaifflO, the CoBoierce ^^ourt, and the ^renoh adminiatratiYO courta* 
Special intereata deiBand apeoial modes of adjudication, loodaa that we cannot 
expect the ordinary courta or the ordinary Judgea to ei]S)loy«^ The nachinery 
of the Judicial ayatam will thua be greatly laodified, to correlate it with the 
noYoltiea of public aerrica* 

(2) • joriatically, we are in a period of atability and the growing point 
of lav ia in legislation**^ Never haa there been such a plethora of laws on 
the atatAte-booka; nofver have the lagialativa annoala been ao bulky aa now* 
'But legislation haa alwaya brought with it an iisparative theory of low, a 
theory that law waa the coinmand of the sdvereigu and a resulting texidency to 
OYorloolc the necessity of S4uariJ3g the rules upon the statute-boolc with the 
demands of human reason and the exigencies of hojnan conduct* «^ Legislation 

1* Ibid * a xxxix* 

2* Dicey, 'SeYelopment of Adndnistratiye Law in England*, in Law :iuarterly 
BoYiaw, Yol* XSXI, 150* 

3* Ibid * 

4* *A GrOYemment department when it exercises Judicial or quasi-Jadicial 
Jurisdiction under a statute is bound to act with Judicial fairness and equity, 
but is not bound in any way to follow the rules of procedure which prevail 
in Boglisg courts** (1915, Local Grovemment Board y* Arlidge, A*C*, 120, 
84 L*J*K*B*, 72) quoted in ibid *. 149* 

5* pound, *I«aw in 3oQl£S and Law 4n Action*, 0£« cit* . 23* 

6. Ibid* 
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Is out of touoh with tho tlooo booauso It tries to do more than it oaa« *lt 
is too rigld« atteo^ts too rnxdh detail and f&ils to leave aaou|^ oargixx for 
Jxulicial action in individaal oases •* 'Zhe legislator » by natore vain and 
presuiqE>tiious, mast be restored to a sense of inodesty* He does not create ri^t; 
he only vogsMftes the exercise thereof* He has absolutely no creatlTO power* 
He only wields a regulating force^ and this unfortunately is transfomed in 
his reackless and unskilled bands into an iismense power of perturbation* Ab- 
solute faith in the power of reason is one of the laost fatal of the nany su* 
perstitiDAsnidxich the eighteenth century ha8Lbe<pieathed to us**^ The legis- 
lator needs to rid himself of the notion of popular sovereignty and of the 
correlative doctrine of the gmsral will, and to study sociology and psychology* 
He oust prepare for his duties, and study the means of nalcing legal rules ef- 
fective* 'There is*, said BeHtham more than a century ago,^ tgr rather, there 
ou£^t to be, a logic of the will* * * • Of this * * • the science of law, con- 
sidered in respect of its form is the most considerable branch* • • * It is, 
to the art of legislation, what the science of anatomy is to the art of medi- 
cine* • • * Nor is the body politic less in danger fsom a want of acquaintaince 
with the one science than the bod]^ natural from ignorance in the other* • »![?was 
sage advice, given under the haadicap of insufficient ftaoideCge of human nature* 

4 
It is Still quite pertinent* 

1* Ibid ** 24* 

2* Leroy-Beaulieu, 0£* cit *« 193* 

3* Bentham, 0£* clt*, xiii* 

4* Bosanquet is unable to afford any constructive li^t lUpon this problem* 
For him conservatism is plenty. * Liberty * • * does not depend on the ab- 
sence of legislation, but on the opoprehensiveness and the reasonableness of 
life* * * * It is not wealmess of the public power, but its adaptation on 
which freedom depends* li/hat we have therefore to do, is not to trouble our- 
selves about the more or less of legislative interference; but, living out 
our lives in some particular honest endeavor, and maJcing those general ajrrange- 
ments which spring otijb of obvious felt necessities, to call in the social 
power whenever and wherever good cannot be done .vithout it, and can be done 

with its he^p** Civilization of Christendom , 379-80. Behind this is the old> 
bogie of the omnipotent beneficent sovereign, and a truncated individual* 
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(3) m periods of Juristlo stability, sach as the present, 'the desire 
for fomal perfection seizes upon Jurists* Justice in concrete causes ceases 
to be their aim* • • • Such periods have produced in the past spurious inter- 
pretation and courts of equity* In the present such a period is giving rise 
to a practice of equitable application as a means of asserting the element of 
discretion, ot reason, of equity in its roder sense, inherent in all law«*^ 
«Lasr is a condition of politics rather than its end,*^ and the vague realisa- 
tion that this truth has been obscured has led modem Jurists to hark back to 
the purpose of law, and to administer it in the sense Montesquieu indicated 
in his famous definition* 'Laws, in the most extendeddsignification of the 
word, are the necessary relations which spring out of the nature of thince#*^ 
It is with this standard that the sociological Jurists are building a new 
Jurispxnidence to fit t the facts of modern social life* 

In this Jurisprftdenee the lawyers and the pluralists are co-operating* 
pound has done a moanmental piece of historic analysis to give a basis for the 
new theory, while the critic has urged a similar conception from the point of 
view of admizilstrative psywhology* 

The historic analysis shows how 'political theory sought to explain the 
duties of rulers and governments by a Romanist Juristic theory of contract*'^ 
In the eighteenth century there emerged the natural rights of man deduced from 
a social compact resting upon individuals rather than upon their relation to 
things* This contractual basis remained thruout the nineteenth century; JJu- 
rists thou^t of individuals and contracts rather than of groups and relations* 

1* pound, 'Law in Books and Law in Action', 0£* cifr *> 23* 

2* Blunt schli, 0£* cU«, 298. 

3* Adopted by Leroy-Beaulieu, 0£« cit«, 193* 

4* pound, '£nd of Law as Developed in Juristic Thou^t', in Harvard Lsm Re- 

vUw, yol* XXX, 216* I ^^^1^ 
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The oonoaptlon of the abstract ladlYldaal ruled in leg^l philosophy. *1 
^Austin grafted a Boaaaist analyaia, learned in Gremany« upon the political 
ideas of Hobbes, and the ethical ideas of Benthaij^. Maine* s interpvetation of 
legal history was deriyed from the phenomana of Ronan law oonsidered from the 
standpoint of Sayigny. Obus both of the sohools of Anglo-Amerioan jurists were 
Roxaanlsed* Tiie Boiaanist idea of a legal transactiont which the nineteenth cenr 
tury sought to apply to all possible sittzations, was regarded as the institu- 
tion of the laaturity of the law* But the ooneeption of the legal transaction 
regards individuals only* In the pioneer agricultural societies of nineteenth 
century America such a conception sufficed* In the industrial and urban socie- 
ty of today classes and groups and relations mast be taken accoxmt of no less 
than individuals* Happily the nineteenth century did not inholly lose for us 
the contribution of the feudal law to our legal tradition* If we cast aside %j 
the Bomanist prejudices of the nineteenth centuxy historical school, we may 
perceive that in the idea of relatiout in the characteristic common-law mode of 
treating legal problems which we derived from the analogy of the incidents of 
feudal tenure, we have an institution of capital inqportance for the law of the 
future, a means of malclng our received legal tradition a living force for Jus- 
tice in the society of today and of tomorrow**^ 

Thru the concept of the Jural principle, the French school reaches simi- 
lar conclusions* Duguit formulates this principle as follows: Bo nothing 
which can possibly infringe upon social interdependence, either thru similitude 
or thru division of labor; do all that is within your power, within your given 

1* Ibid * > 218* *The mediaeval gilds were gohe and the legal position of trade 
unions and a legal theory of colleotive bargaining had not yet become problems 
for the lawyer* Hence the nineteenth century lawyer thought ill of anything 
that had. the look of the archaic institution of status* The Romanist idea of 
contract became the popular Juristic instrumeat** Ibid * 

2* Ibid *, 220-1* 

3* l>uguit, •Law and the State*, in Harvard Law Review. Vol* 2KXI» 178; the 
underscoring is mine* 
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BJtiaatloa and within yonr aptittidefl* to insoro and inoroase sooial intordepe^* 
den0«, both by similitude and by dlTlsion of labor«* In imgait^a systam, thoro 
are no aubjeotive rights; OToryohe is sabjeot to the Jural principle by the 
application of which *all indlTidual wills -- the will of those ^o govern as 
well as the wills of those who are gOTomed — find themselves placed in a 
certain situation which we call an objective or legal situation, implying in 
a general way the obligation upon everyone to oe-operate according to his posi- 
tion in the naintedkamoe of social solidarity* • •* Shus the Jurists and the 
critics reach the conclusion that rights depend upon the relation of men to 
grotqps, to functions, and that *the external regulation of this relation is 
the law.*^ 

Ihis new theory of legal obligpition is a deduction from taeieopiyetie|:he- 
ioal observation* ^e old theory that freedom consists in being bound by law, 
is rejected* 'Freedom is essentially something which is realised by and in 
the individuals coaqposing the Commonwealth, and not in the omnipotence of in- 
stitutions over the individual* *3 It comes from a recognition that *all socie- 
ty is a discipline; and since man cannot live without society, he can live only 
in accord with this discipline**^ This discipline is la regie sooiale which is 
different with different countries and different times, but possesses a sanc- 
tion of its own which is coxz^elling because *it results from the existence in 
mtti's minds of a sense of responsibility to each other which is projected be- 

1* Ibid *, 182-3* 

2* de Maeztu, op * clt*, 251* *Ainsi sur le fondement de l*elimination des 
droits subjectifs se constltue un noufereau regime politique et social** Duguit, 
Le Droit Social , 13* Cf*, supra . Section A* 

S* Cole, Labour in the Commonwealth , 199* 

4* Duguit, Le Droit social , 7* 

5* Ibid *, 6-7* 
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yond all the objaots for whioh the politioal stato la oonoelTod as aacisting.*^ 

UnAmr this systam, tharo ia a lagal basis for atata liability. Tha atata 
ooaas to regard itself aa a hufa publio servioa oorporatioa,^ and it ia liable 
^ivmxL as axiy other corporation. The indiTidualistie notions of oonuaon-law neg- 
liganee will here also be sxqpplanted by the recent davelopiaant which recognises 
the current industrial situation* 

MoreoTor, there will be less need for legislation strictly so-called. 
Tith the operation of the Jural principle* and the growing sense of social sol- 
idarity* there will rise institutions of oonserTation as well as institutions 
of progress, conventions between groins within society which will determine 
extra-legally the status of the menbers in their external relations.^ 

But thex^e will ranaln the necessity for a supreme arbiter. For tho in 
any given dispute the stronger may conquer as a matter of fact, with the growth 

1. Kidd, 0£. cit. a 370^ 

2. Cf« iruguit. Law in the liodem State ^ passim. 

3. Dicey has recognised this, but thinlcs it a dangerous novelty. *lt oug^t to 
be noted*, he says, *that this extension of the liability of the State must in 
practice be a new protection for officials; for if the State admits its own li- 
ability to pay compensation for damages suffered by individuals thru the con- 
duct of the state* s servants, this admission must induce parsons who have suf- 
fered wwrnxxg to forego any remedy thay may have possessed against, say, a post- 
man personally, and enforce their claim not against the immediate wrong-doer, 
but against the State itself.* ;,aw of the Constitution , xlvi. (Ehis danger is 
unreal; for there will undoubtedly occur the development that has ta^en place 
in French law, where a distinction is made detween faults of the servant and 
faults of the service; only for the latter can the state be held. Cf. Duguit, 
Law in the siodern State, passim. 

4« *C*lat a fflon avia una granda erreur de croire que le progres social am 
masure au nombre des lois nouvelles qu*ediotent les gouvernants. D*ailleurs 
dans un avenir, qui n*est peut-etre pas eloigne, les gouverxiants feront de 
mains en moins de lois, pares ^ue les rapports des individus et des groupes 
seront surtout regis par des rcglements convent ionnels, Je vuex dire par des 
reglamants resultant d*une entente entre deux ou plusieurs groupes, les gouver- 
nants ne devant intarvenir v^ue puur leur donner une sanction, les controler et 
les wurvelller.* Duguit, Le Droit Social , 56-7. 



Digitized by 



Google - 



Digitized by 



Google 



121 
af the new conoeption and the Intenaity of its acoeptaace, arbitration and 
Judicial decision wAll supplant force. !!9iis is vdiy Dugait aslcs for *a hig^ 
trilmnalt coiqposed of representatiTes of erery social class, which shall Judge 

# • • ef the legality of laws*^ and determine Jurisdictional disputes. 

D. Basis of Hepresentation. 

*It is in^portant to rei&ember that federalism has not, in general, resul- 
ted in lessening the presstire of business upon the central authority. • • • 
Thm dlTision of powers has certainly the result of lessening the number of sub- 
jects upon ^ich the federal govexiiment must concentrate its attention; but 
the difference in extent of punriew seems more than cozq)ensated by the increase 
of intensity.'^ Hence, the problem before the critic is *to invent machinery, 

# • • by which such federal citizenship can be made workable. *3 

The critic uses the word 'invent* with malice aforethoug^it; for it ap- 
pears to him that the representative system has broken down. 'lOie fundamental 
hypothesis of government in m representative system is that it is government 
by discussion.*^ Yet *in whatever analysis is made of the modern representa- 
tive system, two facts stand out with striking clarity. On the one hand, it 
is obvious that there is no deliberative assen^ly that is not utittrl^/over- 
whelmed by the multiplicity of its business; on the; other hand, it is at least 
equally clear that the average elector except in times of crisis or abnormal 
excitement, is but partially interested in the political process.*^ From the 

1. Quoted in de iisieztu, 0£. cit .« 220. 

2# Laski, 'Problem of Administrative Areas', op . cit. , 24. 

3. Lippmann, 'A Clue', in Kew Republic > Vol. X., 316-7. 

4. Laski, 'problem of Administrative Areas', op . cit .^ 10. 

5. Ibid, m 11-12. 'Nothing is more fatal to the working of democratic govern- 
ment than a permanent divorce between the process of politics and the life that 
is led by the mass of men. ... That does not imply rotation in office. Bath- 
er does it irqply the perpetual and widespread discussion of men and measures. 
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first 9 ther« comM thft problta of sootiring Irottor represeatativafl in a mora 
ftkTorable aoiTiroziment ; from tlia aoooM, the problem ff public opinion* 

The j^iuraliftt tries to aolve both, in a degree^ by one institutional 
ohai3ge# He tusu^back to the dolli&itation of function between assooiations, 
aol finds that ^he state *as a territorial association • • • is clearly zaarlced 
out as the instrument for the execution of those purposes which men have in 
common by reason of neighborhood**^ lEherefore* since * {representative institu-* 
tions represent « not men and women, but particular purposes which men and wo- 
men have in common,*^ 'llhere localities have built, for the furtherance of a 
specif icocasBoon interest, a central association that central association should 
be no longer organised according to local divisions, but according to the in- 
trinsic divisions of the specific inter est., concerned** 

This clearly points to a new basis of representation, functional rather 
than territorial* It is the contention of the critic that such a basis should 
lie legally recognised, rather than as now, subconsciously tolerated* That leg- 
islatures, for instance, have grown to represent interests rather than the peo- 
ple, qua jpeeyle, is a commonptace that can de avoided only be conservative re- 
jection of significant facts*^ But, being territorially based, the present 
system leads to a disparity between thellife the individual leads, ajod the 

the ceaseless instruction of the public mind * • * * It means the continuous 
existence of an urgent public opinion** Ibid*,, 14* 

1* Cole, Self-Ck)vernment in Industry ^ 126* 

2* cole. Labour in the Commonwealth . 207* 

3* Maciver, Qwimunitg ^ 258* 

4« Cf« the very InMreeting amalysis made many years ago by Spencer: *';7hile 
the upper house is the product of that ancient regime of compulsory co-opera- 
tion the spirit of which it still manidtests, • * the lower house is the pro- 
duct *f that modern regime of voluntary co-operation which is replacing it** 
Op * cit«, 439* This separation Spencer credits to the growth of industrialism 
and local groups, and to the principle that difference of function entails 
differentiation of parts* 
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legal method by vhioh the rales of that life are goyerned. *lt is here that 
the meohanisms of laodern demeoracy seen laoat ixutdequate* for we have not sof- 
fioiently related the areas they traverse to the oocupations of the average 
iBaii» • • • we are suffering from an over*centralisation whioh results from 
placing too great an «iq>hasis upon the geographical factor In fovernment.*^ 
She critic would remedy this* on the following analysis:^ *It is certain that 
the extra-domestic Interests of the average man are centered primarily in the 
activities of his occupational Croup, and that his territorial or local loyalty 
is constantly on the decrease* The idea of territorial representation is a 
heritage from the agricultural or municipal society of the past, when interest 
in one*s locality meant ^he same thing as interest in his occupation** Today 
we are beyond the handicraft system* 

This does not mean that all territorial representation is necessarily 
to be abandoned* There are certain inttveetft^ which may well be represented 
by neighborhood* This, for the pluralist, seems especially true for the inter- 
est of th* consumer*^ Such an interest seams to him to be based upon locality; 
hence the present system should be retained to represent those interests, and 
a cenqplementary body, or bodies, should be erected to represent by ftmction, 
other interests, and especially that of the producer* 

1* Lasici, *problem of Administrative Areas*, SR. cit *. 16* 'Localities do 
not stand for specific interests, being areas of community which circumscribe 
only a very limited, and, with the extension of community, less and less defi- 
nite exclusiveness of social type and interest* It is in very great measure 
the mere convenience of contiguity * * * which makes the locality an effective 
social unit* But in the central association the convenience no longer counts, 
and here organisation by local divisions is, except under special circumstances, 
a mere impediment to the activity of the association** Maclver, Community , 258* 

2* Barnes, •Durlcheim*s political Theory*, in Political Science Quarterly , 
TOXf XXXT, 249. 

3* Cf« Cole, Labour in the Commonwealth , passim* 

4* *v;liat is wanted in professional representation is not either an addition, 
on tliat basis, to the House of Commons, or a similar reconstruction of the 
House of Lords** The geographical basis has a real value ^^jtjpe^Tbv^^C^'^^lc 
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Ifhls solution would aid tho quality of legislation, for it would force 
into the lig^t the real purpose of representation, and hence give solid ground 
for discussion* ^Legislation reflects the minds that make it« • .^^ Thru a 
system of functional representation the character of those minds should be more 
epen to inspection by an alert public: opljsion; while the legislator himself 
is to be aware that: his personal interest coincides with that of his constitu- 
ents, therefore, legislation will bel brought forth in a more favorable euTiron- 
rnent* ^ 

&. Administration* 

Ihe fiisal problem of the new synthesis is that of administration* \7e 
have found that public power must be based on an objective ri^t for public 
serrice, that the value of this service must be judged pragaatically; that 
institutions of government are good in so far and only so far as they give 
outlet to human nature* This requires a study of that nature, both within 
and without institutions; it is found that social groupings other than the 
state are natural and Innumerable, and that they are based upon functions for 
the indivldual*social welfare* Institutions should then be so based in law; 
but this means a division of power according to some federal systeq^* But this 
is a problem of administrative mechanism; ^w best to effectuate thru institu- 
tions the whote of every nan* 

The iniportance of administration has grown with the advance of civili- 
sation* *As government develops in a state another kind of development is 
also going forward* .Then we compare the primitive with the more advanced 

of problems, particularly those in which the interest of the consumers is 
dominantly concerned; and it would result in mere confusion to connect it 
with a producers* interest which is concerned with very different problems* » 
Laslci, 'Problem of Administrative Areas', 0£# cit *^ 37. * This is the sug- 
gestion of 7allas; cf* Great Society ^ passiji* 

1* Laski, 'Problem of Administrative .ireas', op * cit *> 32* 
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oonditlon of society, we soa that thay dlffar not merely in goyarzuoent, but 
aora generally in what we may call specialisation* In property, in industry, 
in occupations and pursuits, society becomes more diversified. • • • Tbis 
development is not incittfelf strictly political, and yet it continually raises 
new political problems. For at any stage the question may ariee; Ofhis new 
thing that has appeared in the state, to which of the two provinces s^all it 
beftongf — to the province of liberty, or to that of government?* The phrase- 
ology is mid-Victorian, but the problem is indicated* 

2 

'Administration*, says Adams, *is the capacity of co-ordinating many, 
and often conflicting, social agencies in a single orgfsinism, so adroitly that 
they shall operate as a unity* This presupposes the power of recognising a 
series of relations between numerous special interests, with all of whic^ no 
single man can be intimately acquainted* Probably no very hig^y specialised 
class can be strong in this intellectual quality because of the intellectual 
isolation incident to specialisation; and yet administration or generalisation 
is not only the faculty upon which social stability rests, but is, possibly, 
the higlnest faculty of the human mind«* 

It is Just because the orthodox theorists failed to understand the nature 
of this problem that the administrative machinery of the monistic state has 
broken down* For in a day when specialisation is dominant, the theorists have 
insisted that one organ of a general nature could handle all the administrative 
problems* A false unifoimity has been the assumption behind much of democra- 
tic government* Thru the facets of the doctrine of sovereignty, equality has 
come to mean for them identity; th* result has been a befuddled discrimination 
in favor of a static ideal of man, and a near-sigbted and often cujtpable Inter- 



1* seeley, 0£* clt *, 139-40* 
2* Adams, op * cit *^ 207* 
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With a fanotioaal intarpratatlon of tha proviooa of goTarnmant , ct nav 
lig^t ia UiAd upon tha problara* Undar it interests acquire recognition* This 
means that there is a distribution of power*^ As Laski puts it,^ there is «a 

law of diminishing returns* regeirding the sphere of gOTornment. The speoialr.; 

4 
ised men cannot represent general interests as infinitum; in an atteispt to do 

so there will be created am irresponsible clique of governors* !Che administra- 
tion will inevitably tend to hide behind the cloak of sovereignty, and refuse 
to recognise weaknesses in its governance* But this is an intolerable situ- 
ation, meaning inefficiency and corruption in service* The otitic offers two 
means of remedy, decentralisation by function and administrative responsibilitiv^* 

With the multiplication of social interests requiring regulation, *it 
becomes more and more obvious that we must recognise certain natural units of 
political administration, and also see to it that we do not duplicate that 
power* It is freely admitted that the result will probably derogate from the 
unique sovereignty of the whole* Tet that is surely but a theoretical deroga- 
tion from which no practical consequences ensue* * **^ Hence, whether it be 

1* *When the State consisted entirely of a handful of officials and privileged 
landowners, * * an increase of its administi^tive activity meant the extension 
of interference by this limited class with the daily lives of the vast masses 
of men iH^om it governed* Moreover, it was an interference which, however good 
its motives, almost inevitably suffered from a want of detailed knowledge of tbe 
circumstances of::those whom it was supposed to benefit* But today* • ** jenks. 
Short History of Politics , 146-7* 

2« «The study of administration is closely connected with the study of the 
proper distribution of constitutional authority* * ** V/ilson, *The Study o< 
Administration', in political Science >}.uartexJLy* Vol* 11^ 213* 

3* LasKi, problem of ;;QYerei,aity« ic^77f of*, ibid*, A^^&ndlx B* 

4* Cf* Adams, 0£* clt*, 3-4, 207 sqq. 

5* Cf« Dugait, Law in the Modern State , passim, for ctitioism and ezazqples* 

6* Laski , problem of Sovereigity , 284* 
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a ooalesoence of separata groupSt or ddcentralisatioxi from a proTiously coiqplote 
unity 9 the problem is one of adminiet ration*^ Give power where there ie a fonc- 

tion to be ezpreesed; in this way will the sovcroign power be restrained by di- 

2 
vision, and the instlnot of craftnanship be libera ted« 

And within these deoentralised groups of functions, the functionaries are 
to have a character of public servant not really given to the agents of the 
regal sovereign state • For the orthodox theorist these agents were •mouth- 
pieces* « *\7hile so officiating, these parsons gave expression and execution 
to no will of their own, but purely and singly to the will of the State, fihere- 
fore, governmental agents acting in conformity to law are passive agents, mere 
organs.* For the critic the agent is no such metaphysical belag.^ His will 
is not dichotomised that the irresponsibility af;,*thaTjieTKeralgpt state may remain 
intact. The act of an administrator is in no way different from amy other in- 
dividual act. *Ce sent de simples aotes d* execution, desquels il n*y a point 
a rechercher le caractere Juridique. • . • La distinction des gouvemants et 
des gouvemes dans un pays est un fait de plus grande force. Les gouvernants 
sont ceox qui monopolisent la force. • • . laiiis cela ne donne point a l*acte 
qui est fait un caractere Juridique special. L*acte est purement material; 
c*est une force qui brise xine autre force; ce n*est point une volonte qui pre- 

1. Laski, ^problem of Administrative Areas*, 0£. cit .^ 25. 

2. Cf« ACton, op . clt ., 98. 

3. Willoughby, JTature of the State . 139. 

4. *Les fonctionnaires sont tous les individus associes directement et d*une 
maniere permanente et normal au fonctionnement d*un service public, et qu*un 
service public est une certaine activite, l*accpmplissement d'xme certaine 
besogne qui a un moment donne est consideree comma etant d*une importance telle 
pour le groupement social que c*est un devoir Juridique pour les gouvernants 
d*en assurer I'accon^lissement.* JXiguit, Le Droit Social s 138. 

5. *L*acte administratif est un acts emane d*une volonte particuliere, et il 
ne peut produire d*effet que dans la mesure ou il est conforms a la regie de 
droit.* Ibid., 74. 
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tttid 8*l]qpoeer a xmo antra rolonte en Tartxi d*ua pourolr Jurldiquo propra**^ 
powar is haiiee not to be justified by its possession; the agent is subject 
to the same jural principle which runs thruout society; in accordance with 
their special position th^r u*e legally obliged to refrain and to act*^ 

Xn such a fashion will the critic secure efficiency without the evils 
of bureaucracy*^ He has recognised that "^to the administrative function fialls 
iriiatever share of progressive activity nay inhere in governzaant,*^ and has 
attenqpted to ensure the democratic operation of this necessary arm of power* 
so ends the last claim of the monistic state te continued existence; it is 
no longer necessary that there be a centralised sovereign org^n in order to 
attain needed and adequate social regulation* *L^autorite tombera paroe 
qu*elle est attaquee par le force irresistible de la coiqpetence* Ainsl s* op- 
pose a la hierarchie tnilaterale et a I'ordre regalien la coayietence et le 
contrat des fonctionnaires %S80Cies* • •* 

F* Conclusion* 

•If democracy were confined to an exclusive choice between an Indivisible 

I* Ibid * . 79* 

2* ^Las gouvamants sent des individus conuse les autres et non point les or* 
ganes d*une pretendue personne collective* Comme les autres, ils sont soumis 
a la regie da droit, ifoi leur inpose les obligations correspondantes a la situ- 
ation qXL^ils occupent dans la societe et qui par consecpient les oblige a mottre 
la plus grande force ^u*ils detiennent au service de l*inlrer]^ependance socials* 
ils ne sont pas seulemeat tonus de s*abstenir; ils sont tonus d*agir, et cette 
obligation se tradult dans le devoid Jorldique d'enseignement, de garantie de 
travail. » Ibid*, 65* 

3* *It is easy to cry down a bureaucracy; none the less it is indispensable; 
and they are none the less foolish * • • who demand at one and the same time 
the extension of the state's prerogatives and suppression * • * of the bureau- 
cracy** Leroy-fieaulieu, 0£» cit *> 134* For solution he goes to the example 
of the voluntary association, such as the joint-stoclc company, wherein the 
•bureaucracy* is *at once more prompt, and more agile than that of the State** 

4* Todd, 0£* cit *, 342. 

5* Laroy, 0£» cit*, 265* 
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8tat« and a dlsmcabered soolety, I would,* aays Croly,^ • accept the former as 
the alternatlTe which probably would allow a larger measure of hximaa derelop- 
meat* But it is not aonfined to such a choice, and if it were the moral au- 
thority of the state could nerer be anything more than the glorified and fal«* 
sified incarnation of successful force** 

*iro one denies that, hosrerer we construct the state, some form of orgsui- 
ising power will be necessary* IThat is coming more and more to be denied is 

2 

the belief that • # • power must be clotheA in oligarchic gurb,* This is a 
false and unnecessax>y deduction from the demand for social order. *As soon as 
we try to found order on the ozanipotence of authority, instead of derlTing 
authority from the necessity for order, cthe result is disorder, bacause sooietry 
abandens itself Anoonditionnally to the aiabition of individuals who assume the 
pririleges of authority. And as ambition is in essence unli:nited. it will not 
be satisfied with aziything less than the world for a ]cingdom«*^ 

Such is the strict logic of the authoritarian theorists; and such was in 
largsjmeasure the situation of cirilised Europe two centuries ago* It is not 
so evident today because of institutional growths* But his is not to say that 
the danger does not remain* lEhe state is no longer omnipotent in fact, but 
merely because other associations bave arisen within society that challenge 
its supremacy, and not because the state has surrendered its legal position* 
And not only are many of these associations based en the same theory as that 
of the orthodox political science, but their presence and power poisin the 
core of political society* OSie state has refrained from overcoming these as- 
sociations, not solely because it was afraid to chance the struggle, but also 

1* Croly, •Future of the State*, 0£* cit* , 183* 

2* Laski, *problem of Administrative Areas*, 0£* cit*, 60* 

3* de Biieztu, 0£« cit *, 102* 
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baoause thoso assooiations hava in larga degree oonquared the state axid utiliae 
it for their purpoaea# 

The Qonditioa is menacing; a new theory mast afford the ground for re** 
oonstroction* Tbls theory Is not to be found la state - socialism^ lo absorb 
all the interests of men into the state-oonoept would but aggravte the erll* 
Ihe mechanism of the state will not stand each am increase of fanotion# An^ 
institution bears within it the seeds of decay; as the institution crystallises 
it loses touch with the end of its creation* It becomes a dead thing, without 
the pever of self-propulsioh, and lies ready for the manipulation of special 
interests* private initiative must reamin as unfettered as possible* fiat *tl» 
essence of socialism consists in despoiling the indiridual of part of the func- 
tions which naturally belong to him in order to confer than upon the state** 

Nor is the answer to be found in a refasal to recognise the existence of 
these ulterior associations* They exist, and their is no way of ignoring them; 
to do so would be to continue the old system of confusion and irresponsibility 
to society* Por these associations hare a legitimate purpose; they exist to 
supply services to people* They cannot be sli^ted, nor can they be suppressed* 
IChey are spontaneous, and inherent in the nature of the socio-individual human 
being* 

*We are, therefore, presented with a s^uasi-federal system; that is to say 
that large functions are left by the state to settle their own problems* But, 
on the one hand, no real effort has been made to relate that economic federal- 
ism to the categories of the political structure, and on the other, within each 
function there is no adeqiiate re^e«sntative system** These are the t'i;;o major 

1* Leroy-Beaulieu, 0£* £it*, 153* 

2* Laski, 'Problem of Administrative Areas*, 0£* clt *« 55* 
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problems wUeli the critio trios to faco aad answer. He premfts*s the reality 
of the individTsal as an mM for hioself ; he is oonvinced of the value of sooidL 
groups as a means of e:9re88ion for that individiuil; andhe recognises that a 
coiqplex ciTllisation demands a maltitude of regulatory mechanisms* 

He has suggested many concrete systems, which it is not our purpose to 
describe; out in them all there is the element of decentralisation or dOTOlu- 
tioa or federaiiout a deduction which follows rigorously from his scientific 

o 

postulates* 

1* fhe following is a summary of Doguit^s synthesis: *The governors , repre- 
senting .the effective majority of individuals coiqposing the social group; for 
these 9 not the ri^t of public power, but the duty of ezqploying the supreme 
force for the realisation of ri^t in the largest sense, their action reduc- 
ing itself for the aocootplishment of technical activities to Vhm role of sur^r ^ 
veillance and of control* In the society, syndicalist groupings, strongly 
integrated, federated by professions and having political representation assur- 
ing a strong limitation upon the governors* The class struggle ended, or at 
least mitigated, by the establishment convent ionnel of regulations determining 
the relations of the classes and inspired by a conscience nette of their inde- 
pendence* 39ie public service executed and directed by corporations of function- 
aries, responsible for thei rfausses a l*e»rd des particuliers and placed under 
the control and surveillance of the governors** Literal translation of Duguit, 
Le Droit social s 154-5* 

2* Laski, discussing the solution of the Gruild-Socialists, sfys: *Such a hier- 
archical structure * * * is little less than the creation of a state* It brings 
the whole process of production face to face with the whole process of consuiqr 
tion; for the latter, diminantly an interest of territorial juxtaposition, is 
the underlying iiqplication of ovor parliamentary structure* * * * "je have so nat- 
urally regarded the state as the representative of society as a v/hole that omr 
own erection of an authority which is in a position to challenge the uniquenes 
of that claim comes with something of a shoclc* Yet it is nothing less that is 
involved in the logical outcome of our present tendencies** 'problem of Admin- 
istrative Areas*, 0£* cit *> 46* This idea of the Guild-bocialists is not a 
product of the twentieth century* The fTuildsmen themselves once pointed to the 
gilds of the 2£iddle Ages as a prototype^ the more recently they have, because 
of the many dissimilarities, lessened this emphasis* But the: idea was latent 
in Fabianism, (of* Barker, 0£* oit*, 218) and Sidgwic|: has the following inter - 
esting passage, published in 1691« He is speaking of what he terms * •Sectional* 
governmuit* *I use this term to denote the cases in ^ich governmental func- 
tions are exercised * • • by bodies (or individuals) partially independent of 
the ordijaary executive * * * over portions of the connsunit^ defined not by 107 
cal habitation but by some other characteristic* It is c^ulte conceivable that 
subordinate governmental functions should be largely distributed on this plan* 
A civilised conflBunity is naturally divisible, otherwise than locally, into 
classes that have to some extent common class-interests* • * • They are inter- 
ests of the producers of some commodity as distinct from those of the consumers 

* * * . • Elements of Politics ^ 503-4* ^ t ^ 
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*A8 to the relation of the Tarious national occupational organlsatloas 
to the Btate^ the general principle would be that the government should for^ 
BDilate the basic rules for • • • regulation and delegate to the occupational 
group the function of dlTorslflcatlon and applying them to the particular needs 
of the indlrldual (group)* '^^Is function of proper diversification and epecl*- 
allsatlon of • • • regalatlout which the state cannot perform^ Is the vital 
soulrof the occupational groiqp« Shis arrangement thus provides for the best 
eiqployment of the activity of the state and the subordinate corporation* She 
former can Impart the necessaLry uniformity and stability to the syitem, while 
the latter can supply the equally essential need of plasticity, speciallsM. 
knowledge and sympathetic Interest in its taslc**^ 

There are criticisms to be aimed against axiy such synthesis* Oihe pro- 
blem of delimitation of function cannot be solved In such an off-hand fashion 
as is taken by most critics* Ihe theory of law they advance needs much cliarl- 

fication* She nature of loyalty requires more analysis, for we have been ac- 

Z 

customed to believe that allegiance must be uniivalifled* The groups are like- 
ly to develop corporate excluslveness, or to attezopt to use their power to 
strain the ^balanced interplay of functions**^ These are but a few of the 
obvious objections* 

But the customary criticisms offered by the siqpporters of the old order 

1. Barnes, •political Theory of J)urkhelm», 0£* clt *. 247-8* 

2* *xrot only do lack of time, energy, information, narrow the effectiveness 
of eitizenship, there is also, 1 suspect, a deeper difficulty in our own 
psychological constitutions* Snotionally we are not at ease when the source 
of authority is distributed* A divided will is likely to be an inefficient 
one 9 That is why instinctively every association into which we are grouped 
tends so rigorously to insist on unqualified allegiance* • • * There will 
have to be analysis of the personal response to such a pluralism** Lippmann, 
•A Clue», 0J3. cit *. 317* 

3* Soizle, 'National Guilds and the State*, luxation, 7ol« CXI, 73* 
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are 2iot so saarching. Vhen Bro^mx, for inataxxce, says that *M«Dugait professes 
an allegiance $e facts; in reality he is obsessed by some facts to the exclu*- 
sion of otliers« The power of the modem state in its sovereign organisation 
is a faot# The unity of the modem state^ and even the organic character of 
thatVonity, are faots|* it is no answer, but mere folmination based on the 
antiquated leg^l theory* 

Barker* s criticism Is Just as opaque* *lni truth,* he says,^ *any doctrine 
of separation of powers, such as Gild-socialism advocates, is bound to collapse 
before the sliqple fact of the vital intea*dependence of all the activities of 
the f*great society** of today* 3he State is one body: no clever essay in di- 
chotomy can get away from that fact* • • * Sither the State must go, as syn- 
dicalists seem to advocate, and that means chaos, or the State must resnln, — 
and then, if you are to have socialism, it must be State-socialism** This is 
siiig)ly due to failure to understand the plain statements of the critics, for 
there is nothing vpon which such men as Laski and jDuguit place more enqsthasis 
thntLi the *vital interdependence of all the activities of the f^great society**** 

Sabine says that *the chief objection to Mr* La8]£i*s views, for fbglish 
and American purposes at least, is that they are out of accord with the almost 
instinctive distarust of Anglo-Saxons for political groi^ings along lines of 
social cleavage** This criticism is more respectable, and merits a word of 
consideration* Laski would answer that classes exist, and to IgnAre ttaesi is 
to endanger the essential unity of puxpose in society* Only bf recognition of 
diverse interests and by giving them a legal station in society can they be 

1* Brown, *The Jurisprudence of ]f*Duguit*, 0£* oit* > 176* This article is 
the best and the most coiq)lete attempt to combat the theories of the French 
critics, that I have discovered* 

2* Barker, 0£* oit*, 229* 

3* Sabine, *Authority in the Modem State*, in Philosophical aeview > yol* 
XSIX, 282. 
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nad^ b«&«flo«nt« lo deoy thalr ttcist^no^ is a st^p on th« road to oivlo strlfo* 
Ihoy are lagitlnata^ apparently lnr7ltabla so long as man Insist iipon having 
opinions and interests; wliat is needed is to oanalise then to fanotion for the 
sooial good* Sabina, noreorer, orerloolcs the faot that erery nan will belong 
to irarons sooietlesy and that his allegianoe will waver between then in aooyrd 
with their respeotire noral aohierenents* Zhus the social oleavage will not be 
between nen, but between ideas* !Ehis in itself is a process of ed4cationt and 
eduoatlon will lessen the chances of disraption* 'La disotssien atteindra l*s- 
tat^ en cherchant a donner tin aaractere contractual a tous las rapports entre 
fonctioxmaires superieurs et tnferieurs: les associations et syndlcats de fonc- 
tionnaires attaqaeront ^'^berd ce que l*on appelle la hierarchie* Cette conse* 
gi^ence de donner un caractare contractual a des rapports que l*Stat veut nain- 
tenlr uoilaterauxs c*est un fait deja visible**^ 

It is this very absence of ^discussion*, of a^popular will able effective- 
ly to criticise the adninistration of govemnant, that is the cause of the bad- 
ness of the states today* But the state which the critic envisions will xiot be 
a centralised bureaucracy hidden fron the scrutinjr.of the people; it will rather 
be an alert and flexible instrument for the service of general interests* *Few 
methods of government will be evolved, and, instead of the abstract democracy 
of the ballot-box, there will be a real democracy aindng not at increasing con"- 
tinuially the absoluteness of its control, but at delegating functions to self- 
governing bodies within itself, and also harmonising their activities with the 
good of the whole* parlianentary devolution by means of the connit tee-system, 
administrative devolution by granting wider powers to local and ad hoc authori- 
ties, and industrial devolution, mailing Trade Unions a self-governing producing 
unit, will go hand in hand* * * **^ 

1* Levoy, 0£* cit* ^ 245* 

2* Cole, 7/orld of Labour . 421-2. 
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